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Court of Appeals of the District of Columbia 


I 
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No. 558G. 

Lincoln National Bank, Executor of the Estate of John W. 

Brawner, Appellant, 

vs. 

i 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 50200. 

Lincoln National Bank, Executor of the Estate otj John W. 

Brawner, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

Appearances: ! 

For Taxpayer: W. W. Millan, Esq., F. W. McReynolds, 


Esq. 


For Comm’r: W. R. Lansford, Esq. 


Docket Entries. 


1930. 


Sep. 27. Petition received and filed. Taxpayer 
(Fee paid.) 

“ 29. Copy of petition served on General Counsel. 

Nov. 4. Answer filed by General Counsel. 


notified. 


‘ ‘ 8. Copy of answer served on taxpayer. General 

Calendar. 

1931. | 

May 14. Motion to advance hearing to some dafe before 
June 14, 1931, filed by taxpayer. 

18. Stipulation to take depositions of F. P. 

man et ah, filed. 

23. Hearing set May 27, 1931. 

25. Deposition of F. P. Waggaman et ah, filed- 
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Wagga- 
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1931. 

May 27. Hearing had before Mr. Sternhagen on merits. 

Submitted. Depositions filed in evidence. Briefs 
due June 15, 1931. 

Jun. 13. Brief filed by taxpayer. 

44 15. Motion for extension to June 18,1931, to file brief, 

filed by General Counsel. June 15,1931, granted. 

44 16. Brief filed by General Counsel. 

Jul. 15. Transcript of hearing of May 27, 1931, filed. 

Aug. 24. Findings of fact and opinion rendered, John M. 

Sternhagen, Div. 10. Judgment will be entered 
for the respondent. 

44 31. Judgment entered. Mr. Sternhagen, Div. 10. 

Oct. 22. Stipulation to have case reviewed by Court of Ap¬ 
peals of the District of Columbia, filed. 

Nov. 13. Petition for review to Court of Appeals of the 
District 1 of Columbia with assignments of error, 
filed by taxpayer. 

Dec. 23. Agreed statement of evidence lodged. 

44 23. Notice of lodgment of statement and of hearing 

Jan. 5, 1932, to approve statement filed. 

4 ‘ 24. Notice of change of hearing to Jan. 6, 1932. 

44 24. Praecipe with proof of service thereon filed. 

44 28. Agreed statement of evidence approved and 

ordered filed. 

2 United States Board of Tax Appeals. Filed 

Sep. 27, 1930. 

United States Board of Tax Appeals. 

Docket No. 50200. 

Lincoln National Bank, Executor of the Estate of John 

W. Brawner, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

Now comes the Lincoln National Bank, Executor of the 
Estate of John W. Brawner, Deceased, and appeals from 
the decision of the Commissioner of Internal Revenue, dated 
and mailed July 31, 1930, (IT:AR:C-1::SB-60D). The 
grounds for its appeal are as follows: 


DAVID BURNET, COM MR. OF INT. REV. 
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Internal 
ed “Ex- 
0 . 


1. The Petitioner is a corporation, duly organized under 
the National Banking Laws of the United States,j with its 
office in Washington, D. C., and is the duly named ahd quali¬ 
fied Executor under the Last Will and Testament of the 
late John W. Brawner, Deceased, formerly of "VVashing- 
ton, D. C. 

2. The deficiency letter of the Commissioner of 

* 

Revenue, a copy of which is hereto attached, markj 
hibit A,” was mailed to the Petitioner July 31, 193 

3. The taxes in controversy are additional incoihe taxes 
for the year 1926, and amount to $5,854.56. 

4. The determination of said additional tax is ba^ed upon 
the following error: 

(a) Failure to treat as a gift shares of stock in the Emer¬ 
son Drug Company, given to said John W. Brajvner, in 
1926, during his lifetime, by Waggaman and Brawner, Inc. 

5. The facts upon which Petitioner relief, as the 
3 basis for this appeal, are as follows: 

(a) On January 4, 1926, by resolution duly passed 
at a Regular Meeting of the Board of Directors of jWagga- 
man and Brawner, Incorporated, at which meeting all the 
Directors were present, except Ennalls Waggaman, (and 
whose brother, F. P. Waggaman, also a Directoi), stated 
that the proposed gift had the entire approval of said En¬ 
nalls Waggaman) said company made a gift to the late John 
W. Brawner of 1,507 shares of stock of the Emerson Drug 
Company, which gift was a portion of stock recently re¬ 
ceived by Waggaman and Brawner, Incorporated, a$ a stock 
dividend, from the Emerson Drug Company. Saijd Reso¬ 
lution explicit-y provided that said stock was a gift. The 
value of the stock, so given, was $37,675.00, as found by the 
Commissioner. 

The Capital Stock of Waggaman and Brawner, Incor¬ 
porated, amounted to 9,085 shares at the date of 1|he gift. 
8,000 shares of this stock belonged to the Estate of the late 
John F. Waggaman; and the sole beneficial interest therein 
was vested in F. P. Waggaman and Ennalls Waggaman, 
sons of said John F. Waggaman. The balance of said stock 
was owned as follows: John W. Brawner, 350 sliarep, Floyd 
P. Waggaman, 250 shares; Ennalls Waggaman, 250 shares; 
W. E. Burnside, 75 shares; Alive V. Waggaman, lOOj shares; 
W. A. Boss, 50 shares; E. S. Billard, 5 shares; arid S. F. 
Wetherell, 5 shares. It thus appears that out of a total of 
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9,085 shares, Floyd P. Waggaman and Ennalls Waggaman 
owned either personally or beneficially, 8,500 shares, and 
that John W. Brawner owned onlv 350 shares. Mr. Braw- 
ner was President and General Manager of Waggaman and 
Brawner, Incorporated, from 1919 (the date of the death 
of John F. Waggaman) until his own death, in 1928, and for 
the year 1926 received from said company, in full payment 
for his services to said company, $23,576.67, and in addition, 
due to his Presidency of said company, received these addi¬ 
tional sums: $1800.00 as Vice President of the Emerson 
Drug Company (Waggaman and Brawner, Incor- 
4 porated, being a very heavy owner of stock in said 
company); and $2,1S9.39 by way of various com¬ 
missions. 

Said John W. Brawner was associated in business with 


John F. Waggaman, during his entire adult life, or from 
about 1890 to 1928. ' Mr. Waggaman first took him in part¬ 
nership, and when the firm was incorporated, he became an 
official thereof. During the later years of John F. Wagga- 
marrs life, he suffered from ill health, and was unable to 
give personal attention to his large affairs. On August 1st, 
1909, he made a Deed of Trust, in which all his property 
was conveyed to John W. Brawner, as sole Trustee, and 
under which said Brawner, was given absolute control of 
all of Mr. Waggaman’s large property holdings. Under 
the terms of this Deed of Trust, Alice V. Waggaman, wife 


of John F. Waggaman, was 

i' o 7 


to receive $500.00 a month for 


life, and the balance of the income was to be divided be¬ 


tween his two sons, Flovd P. Waggaman and Ennals P. 
Waggaman, and the widow of a deceased son, who subse- 
quently became the wife of W. E. Burnside (later a Di¬ 
rector of Waggaman and Brawner, Incorporated). Mrs. 
Burnside, on April 29, 1919, shortly after the death of John 
F. Waggaman, conveyed her entire interest in the John F. 
Waggaman Estate to John W. Brawner, Trustee, the terms 
of said trust being that the income was to be reserved to 
Mrs. Burnside for life, and after her death, Mrs. Alice V. 


Waggaman was lo have the income for her lifetime; and 


after her death, the corpus to be divided between Floyd P. 


Waggaman, Ennalls Waggaman and John W. Brawner. It 


does not appear that Mr. Brawner received any financial 
consideration for acting as Trustee under either of these 


trusts (from John F. Waggaman and from Mrs. Burnside). 


DAVID BURNET, COM MR. OF INT. REV. 


O 


John W. Brawner was inanv years older than hither of 
the sons of John F. Waggaman. He acted as their friend 
and adviser, during their minority and during thejir early 
years in business life, as well as Trustee of their property. 
These young men felt very grateful to Mr. Brawner for such 
services, and to show their appreciation, caused gifts to be 
made to him at different times, by Waggaman and Birawner, 
Incorporated, which corporation they controlled almost 
absolutely. j 

5 (b) Instead of recognizing this gift to Mr. Braw¬ 

ner by Waggaman and Brawner, Incorporated, as a 
gift, as was intended, and as was provided in the Resolu¬ 
tion passed by the Board of Directors of said corpbration, 
the Commissioner erroneously treated the same as! a divi- 
dend. 

6. The Petitioner prays that this Board may hear its ap¬ 
peal and re-dctermine the deficiency set forth by tlje Com¬ 
missioner, in his letter of July 31, 1930, and grant jthe fol¬ 
lowing relief: I 

(a) That the value of the gift of Emerson Drup Com¬ 
pany stock, made to John W. Brawner, on January j4, 1926, 
be treated as a gift and non-taxable. 

(b) That the entire deficiency of $5,854.56 be canjcelled. 

(c) That the Petitioner may have such other and further 
relief as the nature of its case may require. 

W. W. MILLAN, 

F. W. McREYNOLDSl 
W. W. MILLAN, 

F. W. McREYNOLDSl, 
Washington, J). C j, 
Counsel for Petitipner. 

District of Columbia, ss: 

James A. Soper, Vice President of the Lincoln National 
Bank of Washington, D. C., being first duly sworn, bn oath 
deposes and says that he is the Vice President of the Lin¬ 
coln National Bank, Executor of the Estate of John W. 
Brawner, Deceased, the Petitioner named in the foregoing 
Petition; that he has read said Petition, and thjat the 
matters and things therein stated of his personal knowledge 
are true, and those stated on information and belief, he 
believes to be true. 

JAMES A. SOPER] 

Vice-President . 
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Subscribed and sworn 
September, 1930. 


to before me this 24th dav of 

ROBERT E. LEE, 
Notary Public , D. C. 
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Exhibit “A”. 

IT :AR :C-1. SB-60D. 

Mailed Jul. 31, 1930. 

r ldie Lincoln National Bank, 

Executor Estate of John W. Brawner, 

Seventh and D Streets Northwest, 

Washington. D. C. 

Sirs: 

You are advised that the determination of your tax 

liabilitv for the vear(s) 192(5 and 1927 discloses a deficiency 

of $5,854.56, as shown in the statement attached. 

In accordance with section 274 of the Revenue Act of 

1926, notice is hereby given of the deficiency mentioned. 

Within sixty days (not counting Sunday as the sixtieth 

day) from the date of the mailing of this letter, you may 

petition the United States Board of Tax Appeals for a re- 

determination of vour tax liability. 

% , * 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement from and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. The signing of 
this agreement will expedite the closing of your return(s) 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 
Respectfully, 

' ^ ROBT. H. LUCAS, 

Commissioner , 
By DAVID BURNET, 
Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870. 

M.L.F-3. 


(Signed) 
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Statement. 


IT :AR :C-1. SB-60D. 

In re the Lincoln National Bank, Executor Estate! of John 
W. Brawner, Seventh and D Streets Northwest, Wash¬ 
ington, D. C. 


Tax Liability. 


Year. 


Corrected tax 
liability. 


192(5. $9,084.00 

1927. 3,068.61 


Tax previously 
assessed. 

$3,229.44 

3,068.61 


(Deficiency. 

$5,854.56 

None 


— --- - 

Total.$12,152.61 $6,298.05 4*5,854.56 

| 

Further reference is made to the report of the j internal 
revenue agent in charge, Baltimore, Maryland, to |the pro¬ 
tests sworn to under dates of June 5, 1929 and December 
11, 1929, and to a letter from Mr. F. W. McReynoljls dated 
June 16, 1930. 

Careful consideration has been accorded the protests in 
connection with the agent’s findings and the report on the 
conference held with the attorneys for the estate, Mr. W. 
W. Millan and Mr. F. W. McRevnolds on December 13,1929. 

The contention that the fair market value of thb shares 
of stock of the Emerson Drug Company, received by the 
decedent from Waggaman and Brawner, Incorporated, 
should be treated as a gift has been denied. This office holds 
that the distribution in question was a dividend sijbject to 
surtax. 

1926. 


Net income as adjusted.$80,628.88 

Add:l. Increase in dividends. 37,675.00 


Net income as adjusted.$$0,628.88 

8 Computation of Tax. 

i 

Net income adjusted. $^0,628.88 


Less : 


Dividends . $47,163.60 

Personal exemption . 4,300.00 51,463.60 


Income subject to normal tax. 


$29,165.28 
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Normal tax at 1M>% on $4,000.00 

Normal tax at 3% on $4,000.00 

Normal tax at 5% on $21,165.28. 

Surtax on $80,628.88. 

Tax at V2 x f//< on capital gain of $500.00. . 

. $60.00 

. 120.00 

1,058.26 

. 7,979.49 

. 62.50 

Total tax . 

Less: Earned income credit. 

. $9,280.25 

196.25 

Tax assessable. 

Tax previously assessed. 

$9,084.00 
. 3,229.44 

Deficiency in tax . 

. $5,854.56 

Explanation of Change. 


1. Net income has been increased by $37,675.00 repre¬ 
senting the value of 1,507 shares of Emerson Drug Com¬ 
pany stock received from Waggaman and Brawner, Incor- 


porated. This amount is taxable as a dividend. 


1927. 


Xo change has been made for the year 1927. 

You are advised that a copy of this communication lias 
been transmitted to Mr. W. W. Millan and Mr. F. W. Mc- 
Revnolds, who have on file in this office a dulv recorded 
power of attorney. 

Consent which will expire December 31, 1930 except as 
extended by the provisions of section 277 (b) of the Reve¬ 
nue Act of *1926, is on file for the vear 1926. 

Payment should not be made until a bill is received from 
the collector of internal revenue for vour district and re- 

%r 

mi (lance should then be made to him. 
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9 United States Board of Tax Appeals. Filed Nov. 4, 

1930. 

United States Board of Tax Appeals. 

Docket Number 50200. 

Lincoln National Bank, Executor of the Estate of John 

W. Brawner, Petitioner, 

v * I 

Commissioner of Internal Revenue, Respondent. 

A nswer. 

\ 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of the above-naihed tax¬ 
payer, admits and denies as follows: 

1. Admits the allegations contained in Paragraph 1. 

2. Admits that the deficiency letter was mailed to the 
petitioner on July 31, 1930, and denies the remainder of 
the matter set forth in Paragraph 2 of the petitioil. 

3. Admits the allegations contained in Paragraph 3. 

4. Denies that he erred in determining the tax set forth 
in said notice of deficiencv and further denies that lie erred 
as alleged in Paragraph 4(a) of the petition. 

5. Denies anv knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in Para¬ 
graphs 5(a) and 5(b) of the petition and therefore denies 
the same. 

6. Denies generally and specifically each and every alle¬ 
gation contained in taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s apjpeal be 
denied. 

(Signed) C. M. CHAREST, 

C. M. CHARESTf, 

General Counsel , Bureau of Internal Revenue. 

Of Counsel: | 

L. A. LUCE, i 

Special Attorney , Bureau of Internal Revenue. 

vli-k 10-31-30. | 

10 A true copy. Teste: 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals . ! 


2—5586a 


10 


LINCOLN NATIONAL BANK, EXIL, ETC., VS. 


23 B. T. A., —. 


United States Board of Tax Appeals. 
Docket No. 50200. 


Lincoln National Bank, Executor of the Estate of John 

W. Brawner, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent.. 


Promulgated August 24, 1931. 


A distribution of the principal shareholders of a corpo¬ 
ration not strictly in proportion to their holdings, is held 
to be within the statutorv definition of a dividend, and the 
fact that it was referred to as a gift in the corporate resolu¬ 
tion authorizing it, together with oral testimonv of other 
principal shareholders and directors that the amount dis¬ 
tributed to one of them (the petitioner) was prompted by 
their gratitude for his service in preserving an estate of 
which they were beneficiaries—a reason applicable to peti¬ 
tioner but not the other distributees—is insufficient to sup¬ 
port the conclusion that the distribution to petitioner was 
a gift. 


F. W. McReynolds, Esq., and W. W. Millan, Esq., for the 
petitioner. 

W. R. Lansford, Esq., for the respondent. 


The respondent determined a deficiency of $5,854.56 in 
the decedent’s income tax for 1926, resulting from the in¬ 
clusion in decedent’s income, as a dividend, of $37,675, 
which petitioner contends was a gift. The evidence was 
taken by depositions. 


Findings of Fact . 

The petitioner is a corporation organized under the laws 
of the United States with its office at Washington, D. C., 
and is the executor of the last will and testament of John 
W. Brawner, deceased, hereinafter called the decedent, who 
died Januarv 24, 1929. 

• 7 
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business 
On the 


The decedent and John F. Waggaman had been 
associates for many years prior to August 1, 1909. 
latter date John F. Waggaman retired and by deed! of trust 
transferred his entire estate to his eldest son, Henr^ Elliott 
Waggaman, and decedent, as trustees, for the equal 
11 benefit of his three sons, Henry Elliott Waggaman, 
Floyd P. Waggaman, and Ennalls Waggaman. 
The trust was to terminate ten years after the <jieath of 
John F. Waggaman. Upon the death of Henry Elliott 
Waggaman on August 25, 1909, his widow, Viola R.jWagga- 
man, by the terms of the trust instrument, succeeded to his 
beneficial interest, and decedent became the sole trustee of 
the estate. On April 29, 1918, Viola R. Waggaman con¬ 
veyed her interest to decedent, in trust to pay the income 
therefrom to her during her life, and, at her death, to pay 
to each of her surviving children $25,000, and to ipav the 
income from the remainder, if any, to Alice V. Waggaman, 
the widow of John F. Waggaman, during her life; and at 
her death to pay the principal in equal shares to Floyd P. 
Waggaman, Ennalls Waggaman, and the decedent. John 
F. Waggaman died on May 18, 1918, and Alice V. Wagga¬ 
man died on August 26, 1926. When decedent tool: charge 
of the John F. Waggaman estate it was practically insol¬ 
vent, and, under decedent’s management, the estate was 
restored to a sound condition by 1926 and was of sub¬ 
stantial value. 

The decedent and Flovd P. Waggaman had been engaged 
in the real estate business as partners since 1906] and in 
January, 1920, the business was incorporated under Hie laws 
of Virginia, under the name of Waggaman & Brawner, Inc. 
In 1924 the decedent, as trustee, transferred all of tfye assets 
of the John F. Waggaman estate then in his hands to 
Waggaman & Brawner, Inc., for 8,000 shares of its jstock. 

In 1925 Waggaman & Brawner, Inc., received, as! a stock 

dividend, about 7,500 shares of preferred stock of the 

Emerson Drug Company. It distributed part of this stock 

in 1925, and on January 4, 1926, its board of directors 

authorized the distribution of the remainder (5,020 jshares) 

bv a resolution reading as follows: 

■ 

12 On motion of Mr. F. P. Waggaman, duly seconded, 
it was resolved that 5,020 shares of the Preferred 
Stock B of the Emerson Drug Company, be distributed to 
the following stockholders in the following amounts: 
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John \Y. Brawner . 1,507 

F. F. Waggaman . 1,507 

Ennalls Waggaman. 1,506 

W. E. Burnside . 500 


Mr. Waggaman said that he had communicated with 
Major Ennalls Waggaman relative to this gift and that the 
same had met with his entire approval. After some dis¬ 
cussion, the resolution was unanimously adopted and the 
officers directed to transfer the stock as indicated in this 
report. 


Pursuant to said resolution, the decedent received in 
1926, 1,507 shares of preferred stock of the Emerson Drug 
Company, having a market value of $37,675 at the time of 
receipt. 

At the time of the passage of the resolution, the stock¬ 
holders of Waggaman & Brawner, Inc., and their respective 
stock holdings, were as follows: 


Slmros. 


John W. Brawner . 

Ennalls Waggaman. 

Flovd P. Waggaman . 

W. Ebon Burnside . 

Sarah F. Wetherall. 

Elizabeth S, Billard . 

John W. Brawnef, Trustee, John F. Waggaman 

Estate. 

Alice V. Waggaman . 

William A. Boss. 


350 

250 

250 

75 

5 

5 


8,000 

100 

50 


9,085 

At that time the directors consisted of the six persons first 
above mentioned, and Henry W. Febrey, who owned no 
stock. The decedent was president of the corporation from 
the time of its organization until his death, during which 
period he received regularly a salary and bonus for his 
services. The officers of the corporation, the time devoted 
to the business, and the salaries received by each during 
1926, were as follows: 
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Time devoted 

Office. to business. Salary. 

John W. Brawner . . .President.All. $25j855.00 

Floyd P. Waggaman .1st Vice-Pres. J /2 yr. . . . 25,510.00 

Ennalls Waggaman . .2nd Vice-Pres. None .... 25,500.00 

W. Fben Burnside . . . Secy. Treas.. All. 5J600.00 

Elizabeth S. Billard . .Asst. Secy. ... All. 562.50 

Sarah F. Wetherall . Asst. Treas. . . All. 562.50 


i 

The decedent omitted the value of the shares received 
by him as aforesaid from his income-tax return for 1926 and 
the respondent, in computing his net income treated the dis¬ 
tribution as a dividend subject to surtax. 

Opinion. 

Sternhagen: The respondent has held that the; 1,507 
shares of Emerson stock were received by decedenjt as a 
dividend, and that their agreed value was income free from 
normal tax and subject to surtax. Petitioner insists that 
they were received as a gift, and therefore excluded from 
decedent ’s gross income by virtue of section 213(b) I (3). 

There is testimony bv Floyd P. and Ennalls Waggaman 
that the decedent had devoted himself earnestly aijd suc¬ 
cessfully to preserving and expanding the estate of John 
F. Waggaman, their father, of which they were benefici¬ 
aries, and that for his long continued and successful efforts 
in their behalf and for his guidance and counsel they were 
deeply grateful. This prompted them to have the Eiherson 
shares distributed equally among them. “We figured that 
Mr. Brawner for the work he had done for us was entitled 
to share with us.” As to the 500 shares distributed to 
Burnside, it was said, “Burnside had no interest at all. 
* * * We gave him 500 shares more than he was elititled 
to under the distribution.” 

We are unable to find that the transfer in question was 
a gift, and are of opinion that the respondent should be 
sustained. This was a distribution made by the corpora¬ 
tion to its shareholders, and there is no evidence that 
14 it was not out of earnings or profits accunjulated 
subsequent to February 28, 1913, as postulated by 
the respondent. Thus it is squarely within the statutory 
definition of a dividend in section 201(a), Revenue Act of 
1926. The language of the corporate resolution is not 
entirely determinative of the nature of the distribution, nor 
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is the fact that the distribution was to onlv some of tlie 
shareholders and not strictly in proportion to holdings. 
Hadley v. Commissioner, 36 Fed. (2d) 543, affirming 6 
B. T. A. 1031. The other shareholders have not complained 
and must therefore, in this proceeding, be deemed to have 
ratified. 

This transfer to decedent was but a part of tlie entire 
distribution of 5,020 shares, and any explanation or char¬ 
acterization of it must fit the whole. Obviouslv it will not 
do to say that a corporate distribution to its principal 
shareholders mav be taken free from tax because the direc- 
tors choose to call it a gift and explain it by their gratitude 
for the service and devotion of one of them. This would 
enable the taxpayers to determine their own tax liability 
by the mere use of words. This is especially so when the 
reason and motive of the distribution are applicable to but 
one and can not apply to the others. It would be peculiar 
if the same distribution were a gift to one and dividends 
to others or if it represented separate gifts to all, each 
upon different reasons. 

Judgment will be entered for the respondent. 

15 United States Board of Tax Appeals, Washington. 

Docket No. 50200. 

Lincoln National Bank, Executor of the Estate of John 

W. Brawner, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

In accordance with the Board’s report, promulgated 
August 24, 1931, it is 

Ordered, adjudged and decided that there is a deficiency 
in income tax for 1926 of $5,854.56. 

Enter. 

.T. M. STERNHAGKX, 

Member. 

Entered Aug. 31, 1931. 

A true copy. Teste: 

TSeal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 



David burnet, commr. of int. rev. 
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16 Received Oct. 22, 1931. IT. S. Board of Tax 
Appeals. 

United States Board of Tax Appeals. Filed! Oct. 22, 
1931. | 

United States Board of Tax Appeals. 

Docket No. 50200. 

Lincoln National Bank, Executor of John W. Brawner, 

Deceased, Petitioner, 
vs. 

i 

Commissioner of Internal Revenue, Respondent. 

Stipulation as to Venue. 


It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of Tax Appeals in 
the above entitled cause may be reviewed bv the Court of 
Appeals of the District of Columbia. This agreement is 
tiled pursuant to Section 1002 (d) of the Revenue Act of 
1926. 

F. W. McREYNOLDS, 
Attorney for Petitioner. 
(Signed) C. M. OHAREST, 

(Signed) C. M. OHAREST, 

Attorney for Respondent. 

(S.) | 

17 United States Board of Tax Appeals. Filed Nov. 

13, 1931. 

i 

Petition for Revieiv. 

In the Court of Appeals of the District of Columbia. 

50200. | 

Lincoln National Bank, Executor of John W. Rrawner, 


vs. 

David Burnet, Commissioner of Internal Revenue. 

To the Honorable the Chief Justice and the Associate Jus¬ 
tices of the Court of Appeals of the District of Columbia: 

Your petitioner is aggrieved by decision of the United 
States Board of Tax Appeals rendered against it on August 
31, 1931, in the case Lincoln National Bank, Executor of 
John W. Brawner, vs. Commissioner of Internal Revenue, 
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No. 50200 on the Docket of said Board, and respectfully 
submits its petition for a review thereof by the Court of 
Appeals of Ihe District of Columbia, the parties having- 
agreed that the review shall be in said Court, as is evi¬ 
denced by stipulation tiled with Clerk of said Board. 

Statement of Case. 


1. John \Y. Brawner, a citizen of the United States and 
resident of the District of Columbia, died testate January 
24, 1929, and your petitioner is the duly appointed, quali- 
lied and acting executor of his estate. 

2. In 1926, and for several years prior thereto, said 
Brawner was a stockholder in and president of Waggaman 
& Brawner, Inc., a corporation doing business in the Dis¬ 
trict of Columbia. 1 In 1925 said corporation had received 
from the Emerson Drug Company a stock dividend of 7500 
shares of preferred stock of said company. On January 
4, 1926, the directors of Waggaman & Brawner distributed 
5,020 shares of this stock dividend as follows: John AY. 
Brawner, 1507 shares; F. P. Waggaman, 1507 shares; 
Ennalls Waggaman, 1506 shares; and AY. E. Burnside, 
500 shares; and in the resolution authorizing such distri¬ 
bution, called the same a “gift”. 

18 At this time there was outstanding 9085 shares of 
stock of AA"aggaman & Brawner, Inc., held as follows: 
John AY. Brawner, 350 shares; Ennalls AVaggaman, 250 
shares; Floyd P. AVaggaman, 250 shares; AA 7 . Eben Burn¬ 
side, 75 shares; Sarah F. AVetherall, 5 shares; Elizabeth 
Billard, 5 shares; John AA". Brawner, trustee of John F. 
AVaggaman Estate, 8000 shares; Alice A 7 . AVaggaman, 100 
shares; AVilliam A. Boss, 50 shares. The principal bene¬ 
ficiaries of the John F. AVaggaman Estate were Ennalls and 
Floyd P. AVaggarhan; John AA". Brawner had no personal 
interest therein. 

3. John AA 7 . Brawner was a first cousin of Ennalls and 


Floyd Waggaman, an older man, and their close and inti¬ 
mate adviser in personal as well as business matters; and 
they gave him credit for having saved the John F. Wagga¬ 
man estate from bankruptcy. To these facts they ascribed 
the cause of making the gift of Emerson Drug Company 
stock to him the same size as to themselves, regarding 
themselves as in control of AVaggaman & Brawner, Inc. 
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4. In his income tax return for 1926 John W. (Brawner 
did not include this 1507 shares of the Emerson Dims; Com- 
pany stock dividend as income. Because of this emission, 
the Commissioner of Internal Revenue called upon peti¬ 
tioner as his executor to pay additional income taxes for 
that year in the sum of $5,854.56 holding said stock to he 
a dividend from Waggaman & Brawner, Inc. Tlje Board 
of Tax Appeals upheld the Commissioner, holding [that this 
1507 shares was not a gift, but 4 ‘squarely within t\ie statu- 
tory definition of a dividend in Section 201 (a) Revenue 
Act of 1926”. | 

Your petitioner believes and avers that errors were com¬ 
mitted by said Board to its damage and prejudice, as shown 
by the following: 

1. The findings of fact set forth in the decision com¬ 
plained of to not support the ruling that the 1507 scares of 
Emerson Drug Company stock dividend received by John 
W. Brawner from Waggaman & Brawner, Inc., was a divi¬ 
dend. 

2. The Board having found as a fact that the 150;7 shares 
of stock referred to was part of a stock dividend received 
by Waggaman & Brawner, Inc., the same was not “earnings 
or profits” accumulated after February 28, 1913, and there¬ 
fore could not be a dividend under Section 201 (a), Revenue 

Act of 1926. ! 

19 3. There is no evidence in the case to justify the 

ruling that the 1507 shares of stock referred to was 
not a gift; on the contrary, the minutes of Waggaman & 
Brawner, Inc., and the testimony of Ennalls Waggaman 
and Floyd P. Waggaman show that this distribution was 
made as a gift and intended to be a gift, and theireasons 
therefor. 

Wherefore your petitioner prays that the decision of the 
Board of Tax Appeals entered herein against it be reviewed 
and reversed by this Honorable Court, and for such other 
and further relief as the Court may deem meet and| proper 
in the premises. 

LINCOLN NATIONAL BANIf, 
Executor of John W. Braivner , Deceased , 
Bv JAMES A. SOPER, 

Vice-President. 

W. W. MILLAN, 

F. W. McREYNOLDS, 

Attorneys for Petitioner. 
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District of Columbia, $s: 

F. W McReynolds, being duly sworn, deposes and says 
that he is one of the attorneys for the petitioner above 
named; that he knows the contents of the foregoing peti¬ 
tion; that to the best of his knowledge and belief the state¬ 
ments therein are true; and that the assignments of error 
are well taken and intended to be argued. 

F. W. McREYNOLDS. 

Subscribed and sworn to before me this lltli day of No¬ 
vember, 1931. 

ERNEST F. WILLIAMS, 

1 Notary Public , D. C. 

20 United States Board of Tax Appeals. Lodged 
Dec. 23, 1931. 

F. S. Board of Tax Appeals Filed Dec. 28, 1931. 

In the Court of Appeals of the District of Columbia. 

B. T. A. —. Docket No. 50200. 

Lincoln National! Bank, Executor of the Estate of John 

W. Brawner, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence . 

The following is a statement of evidence in narrative 
form in the abovd-entitled cause. This cause came on for 
hearing before the Honorable J. M. Sternhagen, Member 
of the United States Board of Tax Appeals, on May 27, 
1931. C. M. Charest, General Counsel, Bureau of Internal 
Revenue, appeared for the respondent, and F. W. McRey¬ 
nolds and W. W. Millan, Attorneys of Record, appeared 
for the petitioner: 

It was stipulated and agreed between counsel for the 
respective parties that a copy of the minutes of January 
4, 1926, of the directors of Waggaman & Brawner, Inc., 
shall be copied into the record, as follows: 
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Exhibit 1. 

i 

“Minutes of the Meeting of the Board of Directors of 
Waggaman & Brawner, Inc., Held This 4th Day\ of Jan¬ 
uary, 1926, at the Company's Offices, 723 17th St N. W., 
Washington, D. C. I 

“There were present Messrs. Brawner, F. P. Wagga¬ 
man, Burnside, Miss Wetherall and Mrs. Billard. 

“The minutes of the previous meeting were rfcad and 
approved. 

“On motion of Mr. F. P. Waggaman, duly seconded, it 
was resolved that 5020 shares of the Preferred Stock B, of 
the Emerson Drug Company, be distribute^! to the 
21 following stockholders in the following amounts: 


John W. Brawner . j. . 1,507 

F. P. Waggaman. 1,510.00 

Ennalls Waggaman .I . 1,506 

W. E. Burnside .1 . 500 


Mr. Waggaman said that he had communicated with 
Major Ennalls Waggaman relative to this gift and >:hat the 
same had met with his entire approval. After some dis¬ 
cussion, the resolution was unanimously adopted and the 
officers directed to transfer the stock as indicated in this 
report. 

On motion of Mr. Burnside, duly seconded, it jvas re¬ 
solved that the sum of $5000.00 out of the Company’s 
profits be set aside to be paid to the officers as additional 
compensation in the following amounts: 


John W. Brawner . $1,510.00 

F. P. Waggaman. i,510.00 

Ennalls Waggaman . L500.00 

W. E. Burnside . | 500.00 


“After discussion, during which it appeared that the 
Company had had a prosperous year, and that after paying 
all dividends and charges, there would be approximately 
$50,000.00 available to be carried to Surplus, the jmotion 
was unanimously passed. 

“There being no further business, the meeting ad¬ 
journed. 

(Signed) W. E. BURNSIDEj, 

Secretary.” 
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It was further stipulated and agreed that the directors 
of Waggaman & Brawner, Inc., on January 4, 1926, were 
as follows: 


John W. Brawner. 

Ennalls Waggaman. 

F. P. Waggaman. 

W. Eben Burnside. 

Henry W. Febrev. 

Sarah F. Wetherall. 

Elizabeth F. Billard. 

and that the stockholders, with the respective 
22 amounts of stock held by each, on said date were as 
follows: 


Jan. 2. 1020. to Oct. 1026. 250 shares. 

2, “ to ** “ 250 

2. ** to Dec. “ 350 

“ 16. 1023. to - “ 75 

Mar. 1. 1024. to May 1028. 8,000 

I 

Mar. 1. 1024. to Oct.. 1020. 100 

Jail. 2. 1020. to Mar.. 1020. 5 

2. 1023. to Dec.. 1027. 50 

2. 1023. to Mar.. 1020. 5 


0,085 


F. 1*. Waggaman. 

Ennalls Waggaman. 

.John W. Brawner. 

W. Eben Burnside. 

John W. Brawner. Surv. Trustee 
of John F. Waggaman. 

Alice V. Waggaman. 

S. F. Wetherall. 

Wm. A. Boss. 

Elizabeth Billard. 


It was further stipulated and agreed that the income tax 
returns of John W. Brawner and Waggaman & Brawner, 
Inc., for the calendar vear 1926 may be admitted to the 
record for all purposes in this case, photostatic copies 
thereof to be furnished by the respondent at any time and 
used with the same force and effect as the originals. 

It was further stipulated and agreed that under a deed 
of trust executed by John F. Waggaman on August 1, 1909, 
to terminate ten years after his death, he transferred his 
entire estate to his eldest son, Henrv Elliott Waggaman, 
and John W. Brawner as trustees; that Henrv Elliott 
Waggaman died August 25, 1909, and John W. Brawner 
became sole trustee of said estate; that in 1920 the corpora¬ 
tion of Waggaman & Brawner, Inc., was formed, and in 
1924 it issued 8,000 shares of its stock to John W. Brawner, 
trustee, in payment for all the assets of said John F. 
Waggaman estate then in the hands of said John W. 
Brawner as trustee; and that the beneficiaries under the 
said John F. Waggaman trust were: Floyd P. Waggaman, 
one-third; Ennalls Waggaman, one-third; Viola R. Wagg- 
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aman, widow of Henry Elliott Waggaman, one-third, to 
which interest she succeeded under the terms of the trust 
as the widow of Henry Elliott Waggaman. j 

23 It was further stipulated and agreed that under a 
deed of trust to the said John W. Brawnet' as sole 

trustee, Viola R. Waggaman, on April 29, 1918, Conveyed 
all her interest in the said John F. W'aggaman tru^t on the 
following terms and conditions: The income therefrom to 
be reserved to the grantor during her life and at her death, 
if any children of hers survived, each was to receive $25,- 
000, the income from the remainder of said estat(j, if any, 
to be paid to Alice V. Waggaman, widow of ^Jolin F. 
Waggaman, during her life time; and at her death the 
corpus of the property to go in equal shares to tl°ycl P. 
Waggaman, Ennalls Waggaman and John W. ^rawner; 
and that said Alice V. Waggaman died August 26, |1926. 

It was further stipulated and agreed that the market 
value of the 1507 shares of Emerson Drug Company’s 
preferred B stock transferred to John W. Brawner under 
the resolution above referred to of the Board of Directors 
of Waggaman & Brawner, Inc., of January 4, 1^)26, was 
$37,675 on said date. 

It was further stipulated and agreed that said John W. 
Brawner was president of Waggaman & Brawner, Inc., 
from the date of its organization until his own death on 
January 24, 1929, and received regularly from siid com¬ 
pany a salary and bonus for his services to said company, 

which salary and bonus in 1926 amounted to $25,855. 

| 

Direct examination of Floyd P. Waggaman, witness for 
petitioner: 

Am 50 years of age and engaged in real estate ljusiness. 
Was a first cousin of the late John W. Brawner^ Knew 
him for 45 years. He first became associated with my 
father, the late John F. Waggaman who died in 191J8, about 
1890 and continued with my father and his estate bp until 
Mr. Brawner’s death, in 1929. He started as a clerk and 

7 j 

became my father’s private secretary. When father re¬ 
tired, he made Mr. Brawner and my elder brother 

24 trustees of his estate. 

Q. When was the firm of Waggaman & Brawneb organ¬ 
ized? A. This living trust of father’s was to run for 
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ten years after liis death. If I remember correctly, Mr. 
Brawner and I did not want the estate split up. So Wagga- 
man & Brawner bought the estate to keep it intact. That 
would be in 1928 when it was supposed to be split up, ten 
vears after father’s death, and that came into effect about 
three years, I think, before the splitting up of the trust. 
That would make it around 1925 or 1926. 

Q. Did Waggaman & Brawner exist as a partnership 
before it became a corporation? A. Yes, sir. John Braw¬ 
ner and 1 had been in the real estate business for a great 
many years. It was the IV. A. Boss Company at first. 
Then we closed that out. I am not sure whether we traded 
under the name of Waggaman or called it Waggaman & 
Brawner. I know we did when it was finally incorporated. 
But Brawner and I were in the real estate business the 
whole time, from about 1905 to 1906, somewhere along in 
there. 


Xo one could have been closer to me during this entire 
relationship than Mr. Brawner was. Father retired when 
I came out of college, and John Brawner was more like 
a father to me. 1 always consulted him about personal 
matters. I never did anything without consulting him. I 
used Mr. Brawner just as if he had been my father. This 
was the situation on January 4, 1926, when Waggaman & 
Brawner passed the resolution contributing Emerson Drug 
Company stock to Mr. Brawner, Mr. Ennalls Waggaman, 
Mr. Burnside, and myself, and the feeling of the other di¬ 
rectors toward Mr. Brawner was practically the same as 
mine. 


Cross-examination of Floyd P. Waggaman, witness 
for petitioner: 

I was present at a meeting of board of directors of 
Waggaman & Brawner, Inc., held January 4, 1926, 
25 when a distribution of Emerson Drug Company 
stock was made to Mr. Brawner, Mr. Ennalls Wag¬ 
gaman, Mr. Burnside, and myself. The statement in the 
resolution authorizing this distribution that I “had com¬ 
municated with Major Ennalls Waggaman relative to this 
gift, and that the same had met with his entire approval’’ 
is correct. The Major and I had control of the company 
and we naturally had to get his permission to do this before 
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we did it. He was residing in France at the time apd I told 
him that this stock had been given as an extra cjividend 
from the Emerson Drug Company, and I did not [see any 
reason why it should not be split up between the Majjor and 
myself, and 1 suggested at that time that we give Mr. 
Brawner an equal share with us for the way he had handled 
our business, and the Major approved. This Emerson 
Drug Company stock was a stock dividend, a part c|f which 
had been distributed in 1925 when received. This kvas the 
balance of that stock dividend. We had 7500 shares of 
common stock and they gave us share for share of pre¬ 
ferred. We figured that Mr. Brawner was entitled to share 
with us for the work he had done. Burnside had 75 shares 
of Waggaman & Brawner stock and was a directorj but we 
gave him 500 shares more Emerson Drug stock thah lie was 
entitled to under the distribution. 

Q. You said, Mr. Waggaman, that it was the intention 
of you and your brother to ratify this distribution as a 
gift. A. It could not be anything else, because Brawner 
would not have gotten that much, according to his stock¬ 
holdings, if it had not been a gift. 

Q. On what consideration would you have base4 a gift 
to Mr. Brawner? A. We generally cut Brawner m alike 
with us, because it was through Brawner’s efforts ai|d work 
that the estate was in the beautiful state it was at liiijj death. 
If it had not been for Brawner the chances are the estate 
would have been on the rocks, and we figured that 
26 he was practically entitled to the same amount we 
got out of it. 


We were all stockholders, officers and directors: of the 
corporation. When Brawner took this estate ove^* after 
Thomas E. Waggaman’s failure, my brother and Brawner 
went to our creditors; we were on the wrong side 1 of the 
ledger, but we had this income coming in, and we formed 
a living trust to be terminated ten years after father’s 
death, and father got out of the picture and left my Iprother 
and Brawner to handle the estate. Then my brother died 
and Brawner was surviving trustee. So far as this distri¬ 
bution of Emerson Drug Company stock to Brawner was 
concerned, the real consideration was our personal feelings 
tow T ard him. I would not say that Brawner’s services to 
Waggaman & Brawner were fully compensated because he 
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took our estate which, as I say, was practically on the 
wrong side of the ledger, and pulled it back in stronger 
shape than it had ever been in. 1 think the death of Braw¬ 
ner, who was a young man, was practically due to over¬ 
work on this estate. He had some, terrible stuff to pull, I 
am going to tell vou. He never knew what was going to 
happen the next minute. He never asked for greater com¬ 
pensation. He was more like a father than anything else. 
Anything we boys suggested, it was up to us. He always 
advised us in a capacity just like a father, and he had no- 
bodv else’s interests but ours at heart all the wav through. 
The resolution distributing the Emerson Drug Company 
stock was onlv considered at the board of directors’ meet- 
ing and not at a stockholders’ meeting. There were no 
other stockholders but the board of directors unless it was 
Miss Wetherall. I do not know when this stock was re¬ 
ceived. I do not recall how my share of the Emerson Drug 
Company stock was treated in the final closing of my in¬ 
come taxes for 1926. Whatever my attorneys did was 
0. K. with me. 


Redirect examination of Floyd P. Waggaman, wit¬ 
ness for petitioner: 

The great services rendered bv Mr. Brawner in getting 

my father’s estate in good shape were rendered 

27 prior to 1926; by that time the estate was on its 

feet and in good shape. Such services were rendered 

purely to the estate itself represented by the 8000 shares 

held bv Mr. Brawner as trustee. 

* 


Testimony of Ennalls Waggaman, witness for petitioner: 


Am a broker, 48 years of age, residing in Washington, 
D. C. John W. Brawner was a first cousin. Knew him 35 
or 40 vears. He was associated with mv father from some¬ 


time in the nineties up until his death, starting as a clerk, 
then private secretary, then trustee of John F. Wagga- 
man’s (my father) estate until his death. Brawner was 
ten or twelve years older than I. Our personal relations 
were very close. I always consulted with him on personal 
as well as business matters. Our relationship was intimate 
in both. I looked on him as an older brother, a much older 
brother, I might say; and after my brother’s death, almost 
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like a father, and this intimacy continued up until his death. 
This situation existed on January 4, 1926, when the dis¬ 
tribution of Emerson Drug Company stock took place. As 
an evidence of my gratitude to Mr. Brawner for his, interest 
in me and services of a personal nature to me I not only 
approved of the resolution of January 4, 1926, referred to, 
but when the trust estate was divided up Mrs. Waggaman 
and I gave him one hundred shares of Waggaman & Braw¬ 
ner stock which had become verv valuable then. This was 

* 

in August, 1928. This gift was activated by the same feel¬ 
ing and sentiment as my approval of the distribution of 
January 4,1926. 

i 

Cross-examination of Ennalls Waggaman, j witness 
for petitioner: 


I was second vice president of Waggaman & E^rawner, 
Inc., in 1926. I was secretary or treasurer for some years 
before that, and from the inception of the company was an 
officer and director. I discussed the January 4, 1$26, dis¬ 
tribution with mv brother Flovd P. Waggaman lief ore it 
was made. I received a similar distribution I in 1925. 
28 1 do not recall how I reported this distribution in 

my income tax return. During this entire period I 
was in Europe. My brother wrote me about the matter in 
1925, but do not recall if he referred to the distribution of 
the entire 7500 shares received or only about tlni shares 
distributed January 4, 1926. This latter distribution had 
my approval or they would not have made it. 


Q. Do you remember what basis was discussed a^ to how 
many shares should be distributed to each of the four di¬ 
rectors that are mentioned in the resolution? A. No. As 
I remember, Mr. Brawner, Mr. Floyd Waggaman and my¬ 
self were to get a larger proportion than Mr. Burpside. I 
might go further and say that apparently Mr. Floyjd Wag¬ 
gaman and Mr, Brawner had discussed the matter fully 
and it was simply put up to me for my approval. jSo I do 
not know what the discussions were. I have not a|ny idea 
what the discussions were. It met with my approval. 

Apparently, Mr. Floyd Waggaman and Mr. Brawper had 
discussed the matter fully and it was simply put up to me 
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for my approval. It met with my approval. I made the 
following affidavit in regard to this matter on December 11, 



District of Columbia, $$: 


Ennalls Waggaman, of Washington, D. C., being first 
duly sworn, says that he is a son of the late John F. Wagga¬ 
man, who died May 18, 1918; that in 1926 and for some 
years prior thereto, affiant was the owner of 250 shares of 
the capital stock of said Waggaman and Brawner, Incor¬ 
porated, and was a director thereof; that through such 


connection and due to the fact that John W. Brawner was 
from its inception in 1919 until his death in 1929, president 
of said company and surviving trustee of the estate of 
John F. Waggaman, affiant came closely in contact with 
said John W. Brawner; that said Brawner was an older 
man and more experienced in business matters than affiant 
and affiant was in the habit ol* consulting and advising with 
said Brawner and felt a deep gratitude toward him for his 
deep personal interest in affiant’s affairs and for his advice 
and assistance in many personal matters. 

Affiant further says that he approved of the gift of 1507 
shares of the capital stock of the Emerson Drug Company 
to said John W. Brawner by Waggaman & Brawner, In¬ 
corporated, in 1926; that it was the desire and intention of 
the directors of the company to make a gift of the 


29 said shares of stock to said John W. Brawner and 
others as named in the corporate resolution of Jan¬ 
uary 4, 1926; that said gift had the approval and sanction 
of all the stockholders, as well as the directors of Wagga¬ 
man & Brawner, Incorporated,—said company being a 
close corporation and largely a family affair. 

(Signed) ’ ENNALLS WAGGAMAN. 


Subscribed and sworn to before me this lltli day of De¬ 
cember, 1929. 

(Signed) FRANCES H. MARIAN, 

Notary Public , D. C. 

T do not think there was any stockholders’ meeting about 
this distribution. In general, the stockholders are the di¬ 
rectors. It is a private corporation. The only outside 
stockholders at that time were, I believe, clerks in the office 
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who, 1 believe, were directors, who were given certain 
shares of stock to qualify as directors. The only outside 
stockholder would be Mrs. Burnside who was represented 
by her husband; at least, from their close relationship I 
should say she had undoubtedly been consulted before any¬ 
thing was done. This is merely an assumption. The 
motivating reason for this distribution of Emerson Drug 
Company stock was the deep gratitude I felt toward him 
for his deep personal interest in affiant’s affairsj and for 
his advice and assistance in many personal matterjs, rather 
than for any efforts beyond the call of his duties to the 
corporation. T do not recall how I handled the matter of 
my share of the January 4, 1926, distribution in my income 
tax return. In the final closing, on the advice ofi counsel, 
it was treated as a dividend. I felt that the ajdvice of 
counsel should be carried out, but whether it wa£ a divi¬ 
dend, I do not entirely agree. It was the advice of counsel 
that it was the best adjustment and it was the besit way to 
handle it. I still feel that this item should have been 
handled as a gift. When I employ a lawyer I |take his 
advice, and I accepted his decision of the settlement as a 
dividend. 


30 Redirect examination of Ennalls Waggaman, witness 
for petitioner: 

In settling this 1926 income tax matter, in which I finallv 
agreed to accept this distribution as a dividend instead of 
as a gift, my counsel advised me to do so because, having 
sold a part of this gift stock in 1926, the taxes; on that 
would be on a different basis, and, therefore, whether I 
treated it as a gift or dividend would make verv little dif- 
ference in my final tax. 


Recross examination of Ennalls WaggamanJ witness 
for petitioner: 

On January 12, 1929, through my attorney jPaul A. 
Shorb, I filed a protest against a proposed adjustment of 
my 1926 income taxes, sworn to on that date, which was 
as follows: 
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Ennalls Waggaman, 1700 Eve Street N. W., 

D. C. 


Washington, 


Internal Revenue Agent in Charge, 

Treasury Department, 

Baltimore, Maryland. 

Sib : 

Protest is hereby made to the proposed deficiency in 
taxes for the vear 1926, set forth in Revenue Agent’s Re- 
port dated May 24, 1929, transmitted to this taxpayer by 
letter dated May 24, 1929, from Internal Revenue Agent in 
Charge at Baltimore, Maryland. 

(a) The name and address of the taxpayer is Ennalls 
Waggaman, 1700 Eye Street, N. W., Washington, D. C. 

(b) The taxpayer is an individual. 

(c) The letter advising of the proposed deficiency is 
dated May 24, 1929, and signed by G. Elmer Brown, In¬ 
ternal Revenue Agent in Charge. The letter bore no 

svmbols. 

•> 

(d) The year 1926 is involved and the amount of tax 
in dispute is $5,241.49. 

(e) The findings set forth in said letter to which the 
taxpayer takes exception are: 

The inclusion in taxable income for the vear 1926 of 

* 

fifteen hundred and six (1506) shares of Emerson Drug 
Company, Preferred B stock, par value $25.00, or a total 
of $37,650.00. 

31 (f) A summary statement of the grounds upon 

which the taxpayer relies in connection with the 
foregoing exceptions is as follows: 

During the year 1926 the taxpayer received as a gift 
from Waggaman & Brawner, Inc., fifteen hundred and six 
(1506) shares of Emerson Drug Company, preferred stock 
B. 

The Revenue Agent’s report states that the stock was 
“received as a gift from Waggaman & Brawner, Inc. of 
which company taxpayer was an officer” and then proceeds 
to treat said gift as additional salary for the year 1926. 
Salaries from Waggaman & Brawner, Inc. were accord- 
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ingly increased from a net amount of about $24,000 to 
$60,000.00 for the year 1926. j 

During the year 1926 the taxpayer was a vice-president 
of Waggaman & Brawner Inc. The other officers were 
John W. Brawner, President, Floyd P. Waggaman, Vice- 
President, and W. E. Burnside, Secretary-Treasurer. The 
stock of Waggaman & Brawner, Inc. was owned as j follows 
during that year: 

! 

John F. Waggaman estate. 8,00Q shares 

John W. Brawner . 350 

F. P. Waggaman. 250 

Ennalls Waggaman . 250 

Alice V. Waggaman . 100 

W. E. Burnside . 75 j 

W. A. Boss . 50 

E. S. Billard . 5! 

S. F. Wetherall . 51 


9,085 


The resolution of the Board of Directors of Waggaman 
& Brawner, Inc. shows that the gifts in question ^vere in 
fact gifts and not additional compensation for services. 
The minutes of the meeting of January 4,1926, stated that: 

“On motion of Mr. F. P. Waggaman, duly seconded, it 
was resolved that five thousand twenty shares of tjie pre¬ 
ferred stock B of the Emerson Drug Company be dis¬ 
tributed to the following stockholders and in the following 


amounts: 

John W. Brawner . 1,507 

F. P. Waggaman . 1,507 

Ennalls Waggaman . 1,506 

W. E. Burnside . 500 

I 


Mr. Waggaman said that he had communicated with 
Major Ennalls Waggaman relative to this gift and tliat the 
same had met with entire approval. After some discussion, 
the resolution was unanimously adopted and the officers 
directed to transfer the stock as indicated in this report.” 

| 

Said resolution was duly carried out and the stocjv con¬ 
veyed. The gift was not deducted by the corporatioh as a 
business expense. 
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Ou tlie basis of the facts heretofore set out, it is 
submitted that the Bureau of Internal Revenue is 
not warranted in treating said stock gift as additional com¬ 
pensation for services. As a matter of fact, there is not 
a single indication which justifies that said gift was or 
could be considered compensation for services. On the con¬ 
trary there is every indication that said gift was in fact 
just what the resolution termed it, namely, gift to a certain 
individual. 

To hold that said gift was in fact additional compensa¬ 
tion for services would mean (1) disregarding the words 
and terms of the resolution and minutes of the Board of 
Directors, and (2) increasing compensation of officers 
about two hundred and fifty percent in 1926. Certainly the 
Bureau would not have allowed as a deduction to the cor¬ 
poration the amounts which it is now contemplating call¬ 
ing salarv of an officer. As a matter of fact, while the cor- 
poration in 1926 paid this taxpayer approximately $24,000 
as salary, it only deducted $12,000 in its return since the 
taxpayer was out of the city and country a good part of 
the time. 

In view of the corporation's action in this respect, it 
certainly is not reasonable to hold that this taxpayer re¬ 
ceived as compensation for services , not only the $24,000 
paid him in 1926, but in addition $37,650 Emerson Drug 
Company stock. On the other hand it seems far more 
logical to conclude that this stock was nothing more or 
less than a gift. There is no other way in which it can 
be classified. 

That said stock was a gift and non-taxable as such is 
abundantly supported by the law, regulations and Board 
decisions. 

According to Section 213, Revenue Act of 1926, which is 
applicable to the year 1926: 

“For the purposes of this title, except as otherwise pro¬ 
vided in section 233— 

(b) The term ‘gross income’ does not include the follow¬ 
ing items which shall be exempt from taxation under this 
title: 


* 


(3) The value of property acquired by gift, bequest, de¬ 
vise or inheritance (but the income from such property 
shall be included in gross income) ” 


I 

I 
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Article 73 of Regulations 69, interpreting this; section, 
states that: \ 

“Property received as a gift, or received under a will or 
under statutes of descent and distribution, is exempt from 
income tax * * *” 


A case directly supporting the position of this taxpayer 
is Appeal of Estate of David R. Daly, 3 B. T. A. 1042, ac¬ 
quiesced in by the Commissioner in Internal Revenue Bul¬ 
letin VI1-1, page 8. That case involved the application of 
Section 213 (a) (3), Revenue Act of 1918, which is identical 
with Section 213 (b) (3), Revenue Act of 1926. 

In that case, Daly was vice-president and general- 
33 manager of the corporation during part of 1^17 and 
president during the remainder of that year and 
during 1918. He was also one of three members of the 
Board of Directors. On June 12, 1917, the Board of Di¬ 
rectors passed the following resolution: 


i 

“On motion of Mr. Gautier, seconded by Mr. Daly, the 
following gifts were ordered paid as of June 20th-j—David 
R. Daly, $40,000.00 * * 


*• * ? 


On December 31, 1917, the Board of Directors (Daly and 
Gautier present) passed the following resolution: 

“On motion of Mr. Daly, the following distribution of 
gifts be made—To David R, Daly, $20,000.00—” 


On July 17, 1918, the Board of Directors passed the fol¬ 
lowing resolution: 

“On motion of Mr. Dalv the following gifts wejre dis¬ 
tributed—David R. Daly, $12,000.00 * * *” ! 

The payments were charged on the company’s books to 
“surplus” and “profits” accounts, and the company did 
not deduct them in making up its income tax returns for 
1917 and 1918. The taxpayer did not include said gifts in 
his income tax return. The Commissioner, however, in¬ 
cluded them in income as additional compensation j. The 
Board disagreed with this action and held the gifts were 
noil-taxable. The Board said (page 1044): 

“The essential elements of a gift are an intension to 
give, a transfer of title or delivery, and an acceptance by 


i 
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the donee. Reviewing the evidence in this appeal, we find 

an actual delivery of the property and the acceptance by 

the donee. The intention mav be ascertained from the 

• 

resolutions of the Board of Directors and the subsequent 
treatment of the payments by the corporation. The three 
resolutions specifically designate the payments as ‘gifts', 
and the amounts thereof were posted in the corporate 
books to either the ‘profits’ account or the ‘surplus’ ac¬ 
count, and were not treated as an operating expense of the 
business. This consistencv of treatment was carried into 

the Federal tax returns of Gautier & Co. for the vears 1917 

% 

and 1918, wherein the amounts were not claimed as a de¬ 
duction from gross income. Such evidence is particularly 
strong in view of the fact that by such treatment the cor¬ 
poration deprived itself of a substantial deduction in the 
computation of its net income for tax purposes, without 
indirectly benefiting its majority stockholders, as the de¬ 
cedent was the only one of the 13 receiving such payments 
who was a stockholder. Viewing the evidence in the light 
of what we deem 1 to be the essential characteristics of a 
gift, we are led to the conclusion that the payments to the 
decedent were gifts and should not therefore be included 
in his gross income for the years in question. 

34 The Commissioner contends that this appeal comes 
squarely within the Appeal of John H. Parrott, 1 
B. T. A. 1, and Appeal of E. B. Tousek, 1 B. T. A. 11()4, 
but in our opinion it is clearly distinguishable. Reverting 
again to one of the essential elements of a gift, namely, the 
intention to give, we find that factor entirelv lacking in the 
Tousek appeal and only a faint indication of it in the Par¬ 
rott appeal through the use of the words ‘gratuitous ap¬ 
propriation', in the resolution authorizing the payment. 
In both appeals, however, the intention to make a gift was 
negatived by the treatment of the payments by the corpora¬ 
tions as compensation for services and therefore as de¬ 
ductible items from their corporate incomes.” 


The foregoing case cannot be distinguished from that 
of this taxpayer. 1 It is directly in point and having been 
acquiesced in by the Commissioner, should be followed in 
this case. The essential elements of a gift exist in both 
cases—actual delivery and acceptance. Furthermore, in 
both cases, the resolutions refer to the payments as “gifts” 


I 

i 

I 

I 
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and in both cases the gifts were not treated as operating 
expenses by the corporation. The importance of this is 
well pointed out by the Board in the foregoing opinion. 
Unless the Bureau now decides to repudiate the acqui¬ 
escence of the Commissioner in the Daly case, the protest 
of this taxpayer must be sustained. 

Other cases supporting the taxpayer’s contentions are 
Dietreck v. Commissioner, 6 B. T. A. 1371, acquiesced in 
by Commissioner in Internal Revenue Bulletin IW2, p. 5, 
and Jones v. Commissioner, decided by the Circuit Court 
of Appeals, Third Circuit, on March 22, 1929, imported 
at Section 710, 1929 Prentice-Hall Tax Service, j 

As stated by the Board in the Daly case, supra, the case 
of Noel v. Parrott, 15 Fed. (2nd) 669, is not in point. In 
the Parrott case there was but a faint indication of an 
intention to make a gift, and any intention, to makje a gift 
was negatived by the corporation’s action in treating the 
payments as compensation for services and therefore de¬ 
ductible from gross income. 

Likewise, the Circuit Court of Appeals in the Jones case, 
supra, citing the minority opinion of the Board vfith ap¬ 
proval says: 

{ 

‘ 4 Here it was clear that the corporation would continue 
in existence, and equally clear that there were no secret 
profits such as the Circuit Court said might have be^n pres¬ 
ent in the Parrott case. Here it is clear that the amounts 

i 

paid were not in satisfaction of any obligation of the cor¬ 
poration because clearly all obligations to the employees 
had been fullv satisfied.” 

The same facts which distinguish the Daly and Jones 
cases from the Parrott case distinguish the case of this 
taxpayer from the Parrott case. These facts are; 

(1) The corporation in this case continued in business 
which was not true in the Parrott case. 

35 (2) The amounts paid were not in satisfaction 

of an obligation as in the Parrott case—as a matter 
of fact, the salaries actually paid were considered more 
than reasonable compensation by the corporation in| claim¬ 
ing deductions in its tax return. 
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(3) The shares of stock were clearly intended as a gift 
as is shown by the resolution and minutes of the Board of 
Directors of Waggaman & Brawner, Inc., and 

(4) The corporation did not treat such gift as additional 
compensation or operating expense on its books or income 
tax return as did the corporation in the Parrott case. 

These are vital distinguishing facts, and it must there¬ 
fore be apparent that the Parrott and similar cases have 
no application to this case. 

Since the transfer of the Emerson Drug Company stock 
to the taxpayer was in fact a gift, there is no plausible 
reason for holding that said stock was compensation or 
taxable income to the taxpayer in 1926. 

(g) A hearing is requested on this protest, notice thereof 
to l)e sent to taxpayer’s attorney, Paul E. Sliorb, 701 
Union Trust Building, Washington, D. C. 

(Signed) ' PAUL E. SHORB, 

Attorney for Taxpayer, 

701 Union Trust Building, 

Washington, D. C. 


Of Counsel: 


COVINGTON, BURLING & RUBLEE. 


District of Columbia, ss : 

Ennalls Waggaman, being duly sworn, deposes and states 
that he is the taxpayer in this case; that he has read the 
foregoing protest and that the facts contained therein are 
true to the best of his knowledge and belief; that this pro¬ 
test is not filed bv him for the purpose of delav. 

(Signed) ' ENNALLS WAGGAMAN. 

Subscribed and sworn to before me this 12th dav of June, 
1929. 

(Signed) PEARL M. HAUSER, 

Notary Public. 

36 A 1 1 o rn ey ’s St at em en t. 

The foregoing protest was prepared by me as attorney 
for the taxpayer. I do not of my own knowledge know 
that the facts set forth therein are true, but I believe the 
same to be true. 

(Signed) PAUL E. SHORB, 

Attorney for Taxpayer, 

' 701 Union Trust Bldg., 

Washington, D. C. 
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The officers of the corporation, the time devote|d to the 
business, and the salaries received by each during 1926, 
were as follows: 


(Mice. 


Time devoted 
to business. 


Salary. 


John W. Brawner.President.All. $£5,855.00 

Floyd P. Waggaman. . . 1st Vice-Pros.. . Vi yr.. . . $5,510.00 

Ennalls Waggaman.... 2nd Vice-Pres.. None.... 25,500.00 

W. Eben Burnside.Secy. Treas.All. 15,600.00 

Elizabeth S. Billard. . . Asst. Secy.All. j 562.50 

Sarah F. Wethcrall. . . Asst. Treas. . . .All. j 562.50 

The salaries deducted for income tax purposes by 
Waggaman & Brawner were: 


Ollioe. 


Time devoted 
to business. 


Salary 


John W. Brawner. 

Flovd P. Waggaman. . 

Ennalls Waggaman.... 

W. Eben Burnside. 

Elizabeth S. Billard. . . 

Sarah F. Wctherall. . . Asst. Treas 


President.All. $*ta,510.00 

1st Vice-Pres.. . Vi yr.. . . 12,000.00 

2nd Vice-Pres.. None. . . . 12,000.00 

Secy. Treas.All. 15,600.00 

Asst. Secy.All. ! 562.50 


All. 


562.50 


The decedent omitted the value of the shares received by 
him as aforesaid from his income-tax return for 1926 and 
the respondent, in computing his net income treated the 
distribution as a dividend subject to surtax. 

No part of the stock distributions here involved Aere de¬ 
ducted by Waggaman & Brawner as expense in its 1926 
return, nor did said corporation list said distribution as 
a dividend. 

37 The foregoing evidence is all of the material evi¬ 
dence adduced at the hearing before the Board of 
Tax Appeals, and the same is approved by the undersigned, 
as attorney for the petitioner on review. 

(Signed) F. W. McREYNOLDS, 

Attorney for Petitioner on Review. 

(S.) | 

The foregoing evidence is all of the material Evidence 
adduced at the hearing before the Board of Tax Appeals, 
and the same is approved by the undersigned,! C. M. 
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Charest, General Counsel, Bureau of Internal Revenue, as 
attorney for the Commissioner of Internal Revenue. 
(Signed) C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue . 

(S.) 


j 

Member United States Board of Tax Appeals. 


Approved and ordered filed this 28th dav of Dec., 1931. 

J. M. STERNHAGEN, 

' Member. 



38 Received Dec. 24, 1931. U. S. Board of Tax Ap¬ 
peals. 


United States Board of Tax Appeals. Filed Dec. 24,1931. 

Sent B. T. A. Dec. 24, 1931. General Counsel Office. 
Bureau of Internal Revenue. 


United States Board of Tax Appeals. 

Docket No. 50,200. 

Lincoln National Bank, Executor of Estate of John W. 

Brawner, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 
Praecipe for Preparation of Record. 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to prepare, certify and trans¬ 
mit to the Clerk of the Court of Appeals of the District of 
Columbia copies of the following parts of the record as 
the record on appeal to said Court: 

1. Docket Entries of Proceedings before the Board. 

2. Pleadings before the Board. 

3. Findings of Fact, Opinion, and Decision of the Board. 

4. Petition for Review of the Board’s decision. 

5. Statement of Evidence as agreed upon. 
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6. Stipulation that the Review in this Case shall be by 
the Court of Appeals of the District of Columbiji. 

7. This Praecipe. 

F. W. McREYNOLOS, 
Attorney for Petitioner. 

I 

Receipt of a copy of the foregoing praecipe for appeal 
record is acknowledged this 24 day of December,! 1931. 
(Signed) C. M. CHAREST, j 

General Counsel, 
Bureau of Internal Revenue. 
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Docket No. 50200. 


Lincoln National Bank, Executor of the Estate of John 

7 

W. Brawner, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

| 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Ap¬ 
peals, do hereby certify that the foregoing pages 1 to 38, 
inclusive, contain and are a true copy of the transcript of 
record, papers and proceedings on file and of record in 
my office as called for by the Praecipe in the appeal ps above 
numbered and entitled. 

In testimony whereof, I hereunto set my hand hnd affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 7th day of 
January A. D. 1932. j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLfi, 

Clerk. 

i 

Endorsed on cover: Board of Tax Appeals. Njo. 5586. 
Lincoln National Bank, executor of the estate of John W. 
Brawner, appellant, vs. David Burnet, Commissioner of 
Internal Revenue. Court of Appeals, District of Columbia. 
Filed Jan. 12, 1932. Henry W. Hodges, Clerk. 
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Court of gppeate, ©strict of Colunffofa 


January Term, 1932. 


No. 5586. 


Lincoln National Bank, Executor of the Estate of 
John W. Brawner, Appellant , 

vs . 

David Burnet, Commissioner of Internal Revenue, 

Appellee . 


APPEAL FROM THE BOARD OF TAX APPEALS. 


BRIEF FOR APPELLANT. 


W. \V. Millan, 

F. W. McReynolds, 
Attorneys for Appellant. 


Phkss or Bteon S. Adams, Washington, D. 0. 


Court of appeals, BtStrict of Columbia 

I 

January Term, 1932. 

i 

No. 5586. 


Lincoln National Bank, Executor of the Estate of 
John W. Brawner, Appellant, 

vs. I 

David Burnet, Commissioner of Internal Revenue, 

Appellee. 


APPEAL FROM THE BOARD OF TAX APPEALS. 

i 


BRIEF FOR APPELLANT. 


JURISDICTION. 

i 

This is an appeal from a decision of the Board of 
Tax Appeals giving judgment to the appellee in the 
amount of $5,854.56. Appeal is filed in this Courti in 
accordance with a stipulation (R. 15) under the au¬ 
thority of Sec. 102 (d) of the Revenue Act of 1926. 
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The Board’s decision and opinion were filed August 
24, 1931, and final decree on August 31, 1931. This 
appeal was filed November 13, 1931. A statement 
of evidence in the form prescribed by the rules of 
this Court will be found in the record at page 18. 
The assignments of error relate entirely to questions 
of law. 


STATEMENT OF THE CASE. 

This case arises through an effort by the Commis¬ 
sioner of Internal Revenue to collect additional in¬ 
come taxes for the year 1926 from the appellant. On 
January 4, 1926, Mr. Brawner received from Wagga- 
man & Brawner, Inc., of Washington, D. C., 1507 
shares of preferred stock of the Emerson Drug Com¬ 
pany. In his income tax return for that year he 
treated this as a gift not subject to income tax. The 
Commissioner held it to be a dividend, and demanded 
additional taxes. Mr. Brawner died January 25, 
1929, and his executor is contesting the Commis¬ 
sioner’s demand. 

Waggaman & Brawner, Inc., was a large holder of 
stock in the Emerson Drug Company. In the latter 
part of 1925 it received from said company a stock 
dividend of 7,500 shares of preferred stock. (R. 11, 
23) On January 4, 1926, the directors authorized 
a gratuitous distribution of 5,020 shares of this stock 
dividend, of which Floyd P. Waggaman received 1507 
shares, Ennalls Waggaman received 1506 shares, W. 
E. Burnside 500 shares, and Mr. Brawner 1507 shares 
(R. 12). All four were officers, directors and stock¬ 
holders of the company (R. 19). At this time there 
were 9085 shares of stock of Waggaman & Brawner, 
Inc., outstanding, of which John W. Brawner held 
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350; F. P. Waggaman, 250; Ennalls Waggaman, 250; 
Alice V. Waggaman (widow of John F. Waggaman), 
100; W. Eben Burnside, 75; Wm. A. Boss, 50; S. F. 
Wetherall, 5; Elizabeth Billard, 5; and the Estate of 
John F. Waggaman (John W. Brawner, trustee), 8000 
(R. 20). The principal beneficiaries of this Estate 
were F. P. and Ennalls Waggaman, the sole surviv¬ 
ing children of John F. Waggaman, who were tfjus, 
through their legal and equitable interests, in control 
of the corporation. They regarded the company as 
their father’s estate, and themselves as in absolute 
control thereof. (R. 20, 21, 22, 23, 25) 

The record shows that Mr. Brawner, who waq a 
first cousin, and several vears older than F. P. and 
Ennalls Waggaman, was alwavs the guide, counsellor 
and intimate friend of the two younger men, both in 
business and personal matters. He had saved thfcir 
father’s estate from ruin and built it up into a haid- 
some property. No step of any importance was taken 
by either of them without first consulting Mr. Brow¬ 
ner. (R. 22, 24.) They felt under deep obligation! to 
him, and when Waggaman & Brawner, Inc., received 
the windfall of a large stock dividend from the Emer¬ 
son Drug Company, they made a handsome gift to 
him, using the company, which they regarded as prac¬ 
tically their individual property, as the instrumejit. 
In the minutes of the directors meeting which dis¬ 
tributed the Emerson stock, the distribution was Re¬ 
ferred to as a “gift” (R. 19); and the two Waggja- 
mans have testified that it was so intended (R. 23, 
25). | 

Two questions are raised on this appeal:— 

(1) Was the distribution of Emerson Drug Com¬ 
pany stock to John W. Brawner a gift or a dividend? 


I 
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(2) Can a specific distribution of stock received as 
stock dividend be taxed as a dividend under the Rev¬ 
enue Act of 1926? 

THE LAW (REVENUE ACT OF 1926). 

“See. 213 (b) The term “gross income’’ does not 
include the following items which shall be exempt 
from taxation under this title: 

(3) The value of property acquired by gift * * *” 

-■* # # * # $: # 

“Sec. 201 (a) The term “dividend” when used in 
this title * * * means any distribution made by a cor¬ 
poration to its shareholders, whether in money or 
other property, out of its earnings and profits ac¬ 
cumulated after February 2S, 1913.” 

X *: ^ :£ 

“(d) If the distribution (not in partial or com¬ 
plete liquidation) made by a corporation to its share¬ 
holders is not out of increase in value of property 
accrued before March 1, 1913, and is not out of 
earnings or profits, then the amount of such distribu¬ 
tion shall be applied against and reduce the basis of 
the stock provided in section 204 * * V’ 


ARGUMENT. 

1. There is absolutelv no evidence in the record to 
sustain the decision of the Board of Tax Appeals that 
the stock distribution involved was a dividend and 
not a gift to Mr. Brawner. The minutes of the di¬ 
rectors meeting, the relations of those in control of 
the corporation and Mr. Brawner, and the testimony 
of F. P. and Ennalls Waggaman prove conclusively 
that the directors intended the stock to be a gift. The 
stock was delivered and accepted, and no considera- 



tion was paid. Thus we have all the elements neces¬ 
sary to a gift. In addition we have the facts tjliat 
Mr. Brawner treated it as a gift in his income tax 
return, and Waggaman & Brawner, Inc., did not jlist 
it as a dividend in its return (as the law required, if 
it were such), nor claim it as an expense deduction. 
(Daley v. Commissioner, 3 B. T. A. 1042; Dietriclji v. 
Commissioner, 6 B. T. A. 1372). ! 

It is urged that the Waggamans had no right to 

use the corporation to satisfy a personal obligation. 

Granted. Had anv creditor, or other stockholder, been 

adversely affected by the gift, the same could have 

been easily set aside. But the question before this 

Court is not the validity of Mr. Brawner’s title to the 

Emerson stock, but whether it was a gift to him. i If 

he did not get a good title, then there was neither gift 

nor dividend. That is solelv a matter between him 

* 

and the stockholders and creditors of Waggamai^. & 
Brawner, Inc., and has no bearing on the issue here. 
This same point was raised in the case of Blaiif v. 
Rosseter (33 Fed. (2) 286) and the court there said:— 

“If the agreement (to make the gift) had're¬ 
mained executory, no court would enforce it| if 
the corporation was insolvent at the time, no 
court would refuse to set the transaction asid0 at. 
the suit of a creditor, or trustee in bankruptcy; 
and, if the corporation had attempted to deduct 
the amount of the payment from its gross in¬ 
come for tax purposes, we have little doubt that 
the government could successfully contest j its 
right to do so.” 

A defective title can not change a gift to a dividend. 

The Board of Tax Appeals assigns as one reason 
for holding the distribution to Mr. Brawner not a 
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gift, the fact that, at the same time, distributions were 

made to others to whom the same reasons for making 

a gift would not apply. Is this sound? The gifts to 

the others are not here in issue. No testimony was 

given as to why they were made. We have absolutely 

no information whatever on the point. There may 

have been perfectly good reasons for making them 

—we do not know. F. P. Waggaman and Ennalls 

Waggaman, both of whom also received Emerson 

stock, were on the stand and were exhaustively cross- 

examined bv the Government; vet neither one was 

asked why they were included in this distribution. 
* * 

Whether the other gifts were justified or not, or even 
whether they were gifts or not, has nothing whatever 
to do with the gift to Mr. Brawner. 

That the facts in this case warrant the conclusion 

that Mr. Brawner received a gift is strongly supported 

bv the decisions in the cases of Jones v. Commissioner 
* 

(31 Fed. (2) 755), where a gratuitous distribution 
made out of the proceeds of an unexpectedly good 
sale was held to be a gift (though not called such in 
the corporate resolution), and Blair v. Rosscter (33 
Fed. (2) 286), where the court said:— 

“The payment here in controversy was de¬ 
nominated a gift bv both stockholders and direc- 
tors; it was without consideration or compensa¬ 
tion ; and we think that it must be conceded that 
it has all the earmarks of a gift or windfall.” 

There are no exceptional circumstances surrounding 
the distribution under consideration which would take 
it out of the rule that a dividend must be in propor¬ 
tion to stockholdings. Yet out of 9085 shares of 
Waggaman & Brawer stock, Mr. Brawner owned 



only 350—less than 4 per cent, and he received ovjer 
30 per cent of the Emerson stock distributed. Five 
stockholders, owning a total of 8,160 shares, received 
nothing. The stockholders, as. such, never authorized 
this unequal distribution. Even giving full weight jto 
the fact that Mr. Brawner had a small contingent 
interest in the 8,000 shares held in trust, that the 
principal beneficiaries of the trust were the two 
Waggamans who shared in the distribution, and that 
most of the directors were stockholders, the dis¬ 
tribution cannot possibly be reconciled with the re¬ 
quirements of a dividend. The decision of this Coupt, 
in the case of Hadley v. Commissioner (36 Fed. (|2) 
543), cited by the Board of Tax Appeals as authority 
that such an unequal distribution, as we have here to 
Brawner, could be taxed as a dividend, is really jto 
the contrary. In the Hadley case the distributing 
corporation had 200 shares of stock of which Hadley 
owned 94, Dean 105, and Hefferman 1. The entire net 

i 

earnings were distributed by paying 1/200 to Heffer¬ 
man and dividing the balance equally between Hadley 
and Dean. The Commissioner held that of the shape 
received by Hadley the portion attributable to 94 
shares of stock (94/200 of the earnings) was a divi¬ 
dend. In affirming the ruling, this Court said: 

* 

“While the credits to Hadley with 94 shares 
and Dean with 105 shares were equal, the Com¬ 
missioner taxed appellant, Hadley, only with rb- 
spect to his proportionate share of earnings, based 
upon the actual amount of stock owned. 77 

“This adjustment was within the general super¬ 
visory control of the Commissioner in determin¬ 
ing the tax to be assessed. 77 
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It thus appears that Hadley and Hefferman (and 
presumably Dean) were taxed on exactly the pro¬ 
portion of corporate earnings attributable to the 
shares of stock owned by them. On the other hand, 
the Commissioner, in the case at bar, seeks to tax the 
Brawner estate, not with the proportion of the Janu¬ 
ary 4, 1926, distribution properly attributable to his 
stock in Waggaman & Brawner, Inc., which would be 
350/9085 of the value of the 5020 shares of Emerson 
stock distributed, but with the value of the full amount 
received. If the Emerson stock is to be held a divi¬ 
dend, then, uiider the decision in the Hadley case, the 
ruling of the Commissioner in this case must be 
modified and the tax against appellant reduced. Mr. 
Brawner\s 350 shares of Waggaman & Brawner stock 
would have entitled him to a dividend of about 200 


shares (instead of 1507) of the 5020 shares of Emer¬ 
son stock distributed, and the additional tax which 
his estate would be liable for would be upon an in¬ 
crease in gross income of $5,000 (value of the 200 
shares) instead of $37,675 (value of the 1507 shares). 
If the Hadley decision is held applicable, it must be 
given full force and effect. 

2. Even if held to be a dividend, the distribution 
of Emerson stock would not be taxable. The Rev¬ 


enue law provides that for a corporate distribution 
to be a taxable dividend, it must be out of “earnings 
or profits.” Here part of a stock dividend was dis¬ 
tributed, which is neither earnings nor profits. It is 
merely a subdivision of a stockholder’s interest into 
a large nuniber of shares, his proportionate interest 
remaining unchanged. The very idea of a stock divi¬ 
dend negatives the idea of a distribution of earnings 


or profits, for it is based upon the transfer of earn- 


ings and profits from surplus to capital account, whj?re 
it cannot be distributed. As was said by Mr. Justice 
Pitney in Eisner v. Macomber (252 U. S. 189) at 
page 213:— 


“The government contends that the tax “is 
levied upon income derived from corporate eahi- 
ings,” when in truth the stockholder has “de¬ 
rived” nothing except paper certificates which, | so 
far as they have any effect, deny him present 
participation in such earnings. It contends tljiat 
the tax may be laid when earnings “are received 
by the stockholder,” whereas he has received 
none; that the profits are “distributed by mehns 
of a stock dividend” although a stock dividend 
distributes no profits; that under the Act of 1916 
“the tax is on the stockholder’s share in corporate 
earnings” when in truth a stockholder has mo 
such share, and receives none in a stock dividend; 
that the “profits are segregated from his fornjer 
capital, and he has a separate certificate repre¬ 
senting his invested profits or gains” wherejas 
there has been no segregation of profits, nor bins 
he any separate certificate representing a per¬ 
sonal gain, since the certificates, new and old, 
are alike in what they represent—a capital In¬ 
terest in the entire concerns of the corporation!” 

The distribution to Mr. Brawner having been p^rt 
of a stock dividend, and not out of earnings or profits, 
the value thereof is not taxable to him as a dividend. 
(Untermyer v. Commissioner, 24 B. T. A. 906.) 


Respectfully submitted, 


W. W. Millax, 

F. W. McReyxolds, 
Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

January Term, 1932 


No. 5586 ! 

Lincoln National Bank, Executor of the Estate 
of John W. Brawner, appellant 

1 

v. 

David Burnet, Commissioner of Internal I^ev- 

enue, appellee 

j 

i 

APPEAL FROM THE BOARD OF TAX APPEALS 

— 

I 

BRIEF FOR APPELLEE 

i 

- 

PREVIOUS OPINION 

The only previous opinion in the present case is 

I 

that of the United States Board of Tax Appeals 
(R. 10-14), which is reported in 23 B. T. A. 1303, 

JURISDICTION 

I 

I 

This appeal involves income tax for the calendar 
year 1926 in the amount of $5,854.56 (R. 3), and! is 
taken from an order of redetermination entered by 
the Board of Tax Appeals August 31, 1931 (R. 
14). The appeal is brought to this Court by peti¬ 
tion for review filed November 13, 1931 (R. 15), 
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pursuant to the provisions of the Revenue Act of 
1926, c. 27, 44 Stat. 9, 109, 110, Sections 1001,1002, 
and 1003, veiiue having been stipulated by the 
parties pursuant to Section 1002 (d) of the 
Revenue Act of 1926 (R. 15). 

QUESTION PRESENTEE 

Were the shares of stock received bv the dece- 
dent in 1926 from the corporation of which he 
was a stockholder a gift within the meaning of Sec¬ 
tion 213 (b) (3) of the 1926 Revenue Act? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1926, c. 27, 44 Stat. 9, 109, 110: 

Sec. 213. For the purposes of this title, 
except as otherwise provided in section 233— 

(a) The term “gross income” includes 

gains, profits, and income derived from sal¬ 
aries, wages, or compensation for personal 
service * * * of whatever kind and in 

whatever form paid, * * * a lso from 

* * * dividends * * * or the trans¬ 

action of any business carried on for gain 
or profit, or gains or profits and income de¬ 
rived from any source whatever. * * * 

(b) The term “gross income” does not 
include the following items, which shall be 
exempt from taxation under this title: 

***** 

(3) The value of property acquired by 
gift, bequest, devise, or inheritance * * *. 

Sec. 201. (a) The term “dividend” when 
used in this title (except in paragraph (9) 
of subdivision (a) of section 234 and para- 
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i 

graph (4) of subdivision (a) of section 245) 
means any distribution made by a corpora¬ 
tion to its shareholders, whether in mopey 
or in other property, out of its earnings! or 
profits accumulated after February 28, 1913. 

(b) For the purposes of this Act every 
distribution is made out of earnings | or 
profits to the extent thereof, and frjom 
the most recently accumulated earniiigs 
or profits. * * * 

Regulations 69: ! 

Art. 73. Gifts and 'bequests .—Property 
received as a gift, or received under a \fill 
or under statutes of descent and distribu¬ 
tion, is exempt from the income tpx, 
although the income therefrom derived fr^m 
investment, sale, or otherwise is not. * * * 
Art. 1541. Dividends. — Dividends for the 
purpose of Title II comprise any distribu¬ 
tion in the ordinary course of business, evbn 
though extraordinary in amount, made by 
a domestic or foreign corporation to its 
shareholders out of its earnings or profits 
accumulated since February 28, 1913. Al¬ 
though interest on State bonds and certajin 
other obligations is not taxable when re¬ 
ceived by a corporation, upon amalgamation 
with the other funds of the corporation such 
income loses its identity and when distri¬ 
buted to shareholders in dividends is taxable 
to the same extent as other dividends. 

A taxable distribution made by a corpora¬ 
tion to its shareholders shall be included in 
the gross income of the distributees when the 
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cash or other property is unqualifiedly made 
subject to their demands. (See article 52.) 

Art. 1542. Source of distribution .—For 
the purpose of income taxation every dis¬ 
tribution made by a corporation is made out 
of earnings or profits to the extent thereof 
and from the most recently accumulated 
earnings or profits. 

STATEMENT OF FACTS 

The facts as found by the Board of Tax Appeals 
are as follows (R. 10-13): 

The appellant is a corporation organized under 
the laws of the United States with its office at 
Washington, D. C., and is the executor of the last 
will and testament of John W. Brawner, deceased, 
hereinafter called the decedent, who died January 
24,1929. 

The decedent and John F. Waggaman had been 
business associates for many years prior to August 
1, 1909. On the latter date John F. Waggaman 
retired and by deed of trust transferred his entire 
estate to his eldest son, Henry Elliott Waggaman, 
and decedent, as trustees, for the equal benefit of 
his three sons, Heniy Elliott Waggaman, Floyd P. 
Waggaman, and Ennalls Waggaman. The trust 
was to terminate ten years after the death of John 
F. Waggaman. Upon the death of Henry Elliott 
Waggaman on August 25, 1909, his widow, Viola 
R. Waggaman, by the terms of the trust instru¬ 
ment, succeeded to his beneficial interest, and de¬ 
cedent became the sole trustee of the estate. On 
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April 29, 1918, Viola R. Waggaman conveyed her 
interest to decedent, in trust to pay the income 
therefrom to her during her life, and, at her death, 
to pay to each of her surviving children $25,(j)00, 
and to pay the income from the remainder, if any, 
to Alice V. Waggaman, the widow of John F. 
Waggaman, during her life, and at her death to 
pay the principal in equal shares to Floyd P. Wag¬ 
gaman, Ennalls Waggaman, and the decedent. 
John F. Waggaman died on May 18,1918, and Alice 
V. Waggaman died on August 26, 1926. Wl^en 
decedent took charge of the John F. Waggaman 
estate it was practically insolvent, and, under tie- 
cedent’s management, the estate was restored tq a 
sound condition by 1926 and was of substantial 
value. 

i 

The decedent and Floyd P. Waggaman had b^en 

! 

engaged in the real estate business as partners sihce 
1906, and in January, 1920, the business was in¬ 
corporated under the laws of Virginia, under tjbe 
name of Waggaman & Brawner, Inc. In 1924 the 
decedent, as trustee, transferred all of the assets 
of the John F. Waggaman estate then in his hands 
to Waggaman & Brawner, Inc., for 8,000 shares of 

i 

its stock. 

i 

In 1925 Waggaman & Brawner, Inc., received, 

I 

as a stock dividend, about 7,500 shares of preferred 
stock of the Emerson Drug Company. It distrib¬ 
uted part of this stock in 1925, and on January 4, 
1926, its board of directors authorized the distribu- 
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tion of the remainder (5,020 shares) by a resolution 
reading as follows: 

On motion of Mr. F. P. Waggaman, duly 
seconded, it was resolved that 5,020 shares 
of the Preferred Stock B of the Emerson 
Drug Company, be distributed to the fol¬ 
lowing stockholders in the following 


amounts: 

John W. Brawner_1,507 

F. F. Waggaman_1, 507 

Ennalls Waggaman_1,506 

W. E. Burnside_ 500 


Mr. Waggaman said that he had communicated 
with Major Ennalls Waggaman relative to this gift 
and that the same had met with his entire approval. 
After some discussion, the resolution was unani¬ 
mously adopted and the officers directed to transfer 
the stock as indicated in this report. 

Pursuant to said resolution, the decedent re¬ 
ceived in 1926, 1,507 shares of preferred stock of 
the Emerson Drug Company, having a market 
value of $37,675 at the time of receipt. 

At the time of the passage of the resolution, the 
stockholders of Waggaman & Brawner, Inc., and 

i 

their respective stockholdings, were as follows: 

Shares 


John W. Brawner_ 350 

Ennalls Waggaman_ 250 

Floyd P. Waggaman_ 250 

W. Ebcn Burnside_ 75 

Sarah F. Wetherall_ 5 

Elizabeth S. Billard_ 5 

John W. Brawner. Trustee, John F. Waggaman Estate_8, 000 

Alice V. Waggaman_ 100 

William A. Boss_ 50 


9,0S5 
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At that time the directors consisted of the six per- 

i 

sons first above mentioned, and Henry W. Febifey, 
who owned no stock. The decedent was president 
of the corporation from the time of its organization 
until his death, during which period he received 
regularly a salary and bonus for his services. The 
officers of the corporation, the time devoted to the 
business, and the salaries received by each during 
1926, were as follows: 


Office 

Time devoted 
to business 

Salajry 

1 

John W\ Brawner, President... 

All. 

$25,8j55.00 
25,5^0.00 
25,500.00 
5,600.00 
5^2.50 
5^2.50 

Floyd P. Waggaman, 1st Vice-Pres... 

i^vr. 

Ennails Waggaman, 2nd Vice-Pres. 

None. 

"W. Eben Burnside, Sec.-Treas. 

All. 

Elizabeth S. Billard, Asst. Secy. 

All.. 

Sarah F. Wetherall, Asst. Treas. 

All. 




The decedent omitted the value of the shares Re¬ 
ceived by him as aforesaid from his income-t^x 
return for 1926 and the Commissioner, in compet¬ 
ing his net income, treated the distribution as a 

i 

dividend subject to surtax. 

The Board of Tax Appeals affirmed his action of 
the Commissioner, holding that the shares so re¬ 
ceived were not by way of gift. (R. 13-14.) Frop 
this decision the Executor appeals. (R. 15.) 

i 

SUMMARY OF ARGUMENT 


The distribution in question was made by a cor¬ 
poration to its stockholders out of earnings ac¬ 
cumulated since February 28, 1913. It was there¬ 
fore a dividend as defined by the statute. The f a£t 
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that the parties did not consider it such is imma¬ 
terial. Although the distribution was unequal it 
nevertheless received the sanction and approval of 
all the stockholders and directors and was in reality 
a dividend on the shares of stock held by the de¬ 
cedent. Although the stock distributed was re¬ 
ceived by the distributing corporation as a stock 
dividend, so far as the distributee was concerned it 
had lost its character as a stock dividend and was 
a distribution in specie of a portion of the assets 
of the corporation and is to be governed for taxing 
purposes by the same rule applicable to distribu¬ 
tions of a like value of monev. 

* 

The distribution was also taxable as a bonus or 
compensation for personal services rendered the 
corporation by the decedent, who was president and 
the moving spirit in the corporation and largely 
responsible for its success. The Commissioner, in 
treating the distribution as a dividend, has taken 
the course most favorable to the appellant. 

In either event, it is clear that the distribution 


was not a gift. There was consideration. More¬ 
over, it is not to be assumed that the directors in¬ 
tended to give away valuable corporate property, 
but rather that they intended to either declare a 
dividend or bonus, either of which was within their 
power. Appellant has not met the burden of show¬ 
ing that the distribution comes within the statute 
exempting gifts from gross income. 
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ARGUMENT 


i 

i 


The Board held that the distribution in 1926 by 
Waggaman & Brawner, Inc., to the deceden[t of 
the stock of the Emerson Drug Company con¬ 
stituted a taxable dividend. Appellant contends 
that the distribution represented a gift. It isj the 

i 

Government’s present position that such distribu¬ 
tion was either a dividend, or an additional com¬ 
pensation or bonus paid for services previously 
rendered bv the decedent. In either event it is 

J i 

clear that it was not a gift exempt from taxation 
under the terms of Section 213 (b) (3) of the 1926 
Act. 


The Commissioner and the Board held the dis¬ 
tribution to be a taxable dividend. Section 201 of 

the 1926 Act, supra, defines a dividend as ‘‘any dis- 

! 

tribution made by a corporation to its shareholders, 
whether in money or in other property, out of its 
earnings or profits accumulated after February |28, 
1913.” The distribution here was squarely within 
this definition. It was admittedly a distribution! of 
property by the corporation to the decedent, who 

j 

was a stockholder in the corporation. And the dis- 

I 

tribution must be considered as being paid out 1 of 
earnings or profits. The Commissioner had held 
that it was so paid. His determination being priina 
facie correct, and there being no evidence that the 
distribution was not out of earnings or profits, 1 

i 

. i 

1 The earnings and profits must have been accumulated 

subsequent to February 28, 1913, since the corporation vfas 

not organized until 1920. 
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the Board very properly upheld the Commission¬ 
er's determination. Moreover, the minutes of the 
Board of Directors showing the resolution under 
which this distribution was made contained the fol¬ 
lowing statement (R. 19): 

After discussing, during which it ap¬ 
peared that the Company had had a prosper¬ 
ous year, and that after paying all dividends 
and charges, there would be approximately 
$50,000.00 available to be carried to Surplus, 
the motion was unanimously passed. 

This shows that the distribution was from surplus. 

We submit the distribution comes squarely within 

the statutory definition of a dividend. 

* 

Appellant argues that the parties did not con¬ 
sider the distribution a dividend. (Br. 4r-5.) But 
this makes no difference. A division of the profits 
is a dividend even though not called such and not 
considered such by the directors and stockholders. 
Spencer v. Loire, 198 Fed. 961, 966; In re Wilson’s 
Estate, 85 Ore. 604; Berryman v. Bankers’ Life 
Ins. Co., 117 App. Div. (N. Y.) 730; Barnes v. 
Spencer & Barnes Co., 162 Mich. 509. As said by 
this Court in Hadley v. Commissioner, 36 F. (2d) 
543, 544: 

* * * it is settled law that the division of 
profits of a corporation among its stock¬ 
holders amounts to a constructive dividend 
whether it is intended by the directors or 
stockholders to constitute a dividend or not. 
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And quoting with approval Chattanooga Sav. 
v. Brewer (C. C. A. 6th), 17 F. (2d) 79, certiorari 
denied 274 U. S. 751, this Court continued (p. 5^4) : 

A formal declaration of the dividend was 
not necessary. Spencer v. Lowe (C. C. A.) 
198 F. 961; Smith v. Moore (C. C. A.) 199 
F. 689. Any distribution by the company to 
its shareholders, out of earnings or profits 
accumulated since February 28, 1913, was a 
dividend within the meaning of section 
201 (a) of the Revenue Act. (Italics 
supplied.) 

We submit the above decision is determinative 
here and the distribution was a taxable dividend 

i 

within the meaning of the statute. 

It is argued that out of 9,085 shares of Wagga- 
man and Brawner stock, the decedent owned qnly 
350 shares—less than 4 per cent, and he received 
over 30 per cent of the Emerson stock distributed. 
Five of the stockholders received nothing. (^Br. 
6-7.) But this unequal distribution in favorj of 
decedent can not be plead as a defense against [the 
tax on such distribution. Of course the ordinary 
rule is that directors of a corporation have no ri^ht 
to discriminate between stockholders in the distri¬ 
bution of dividends. (Storroiv v. Texas Consoli¬ 
dated Compress <Se Manufacturing Ass’n., 87 Fled. 
612, and see cases cited at 14 0. J. 813), but stock¬ 
holders who consent to a discriminatory dividend 
are bound thereby and the same is true where stock¬ 
holders consent to a division of profits on some 
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basis other than that of the number of shares held, 
and if all the stockholders who are entitled to par¬ 
ticipate in the division ratify or acquiesce in any 
distribution among themselves different from the 
pro rata division, the directors may make the divi¬ 
sion in accordance with such authorization, ratifi¬ 
cation, or acquiescence. Breslin v. Fries-Breslin 
Co., 70 N. J. L. 274; Pittsburg <£* Steubenville Rail¬ 
road Co. v. Allegheny County, 79 Pa. 210; Har¬ 
mony Fire Co. v. Trustees of the Fire Association, 
35 Pa. 49 6;Bigbee & Warrior Rivers Packet Co. v. 
Moore, 121 Ala. 379; Johnson v. Goodenough, 103 
Wash. 625. Here the unequal distribution received 
the authorization and ratification of the stock¬ 
holders and directors. In general, the stockholders 
were the directors. It was a close family corpora¬ 
tion. The ohlv outside stockholders at the time 
were clerks in the office, who were directors and 
given certain shares of stock to qualify as direc¬ 
tors. (E. 26-27.) It was testified to that the 
distribution had the approval and sanction of all 
the stockholders and directors of the corporation, 
said company being a close corporation and largely 
a family affair. (R. 26.) Considering this 
acquiescence and approval in the light of the 
authorities cited above, the fact that the distribu¬ 
tion was unequal is unimportant. 

Appellant argues that even if the distribution be 
held to be a dividend it is not taxable for the reason 
that the statute requires the distribution to be out 
of earnings and profits, whereas here the Emerson 
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stock distributed was part of a stock dividend! re¬ 
ceived by the corporation and in Eisner v. 
Macomber, 252 U. S. 189, it had been held that a 
stock dividend was not taxable. (Br. 8-9.) This 
contention was not made before the Board of T&x 
Appeals nor is it included in the assignment} of 
errors. The point should, therefore, not be urged in 
this Court. Blair v. Oesterlein Co ., 275 U. S. ^20. 

But in any event the argument is beside the 
point. As stated above, the Board found that the 
distribution was made from earnings and profits 

i 

and the minutes of the directors’ meeting above !re- 

i 

ferred to show that the corporation had enjoyed a 
very prosperous year and that after the payment 
of all the dividends and charges specified in the 
resolution, there still remained a net profit , of 
$50,000 to be turned into surplus. (R. 19.) Tjhe 
distribution, then, was out of accumulated earnipgs 

i 

and profits. The fact that the distribution was of 
stock rather than cash makes no difference. The 
statute defining dividends includes distributions 

i 

made of property. In Peabody v. Eisner, 247 U. S. 
347, a corporation declared a dividend to be p^id 
with stock it held in another corporation. Pea¬ 
body argued that since the stock so received did pot 
constitute a gain, profit, or income to the payipg 
corporation, it could not be considered as a gain, 
profit, or income to himself. But the Court held 
(pp. 349-350) : j 

* * * the dividend of Baltimore & 
Ohio shares was not a stock dividend [to 


j 
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Peabody] but a distribution in specie of the 
assets of the Union Pacific [the distributing 
corporation] and is to be governed for all 
present; purposes by the same rule applicable 
to the distribution of a like value of money. 

So in this case, although the Emerson stock was not 
taxable when received as a stock dividend by Wag- 
gaman & Brawner, Inc., in 1925, still upon amal¬ 
gamation with the other funds and assets of the 
corporation this stock lost its identity as a stock 

i 

dividend and, when distributed to shareholders as 
a dividend, became taxable to the same extent as 
other dividends. See Willcuts v. Bunn, 282 U. S. 
216; see also Article 1541, Regulations 69, supra; 
I. T. 2222, C. B. III-2, p. 12; and I. T. 2131, C. B. 
IY-1, p. 90. 

We submit that the Board correctly held that the 
distribution here was taxable as a dividend within 
the meaning of the statute. 2 

The Commissioner and the Board held the distri¬ 
bution taxable as a dividend. It is the Govern¬ 
ment’s present position that the distribution was 
also taxable as a bonus or additional compensation 
paid for personal services previously rendered by 
the decedent. 

2 It is significant, even if not controlling, that as to the 
Emerson stock that went to Ennalls Waggaman under the 
distribution here involved, the Bureau treated it as a divi¬ 
dend and on advice of counsel Waggaman accepted this 
treatment in settling his 1926 tax liability. (R. 27.) 


The decedent was not only a stockholder ip the 
distributing corporation, but he was also president 
of that corporation. Prior to the organization of 

i 

the corporation in 1920 the decedent had been trus¬ 
tee of the estate of his deceased partner. The cor¬ 
poration was organized to continue the business 
activities of the estate. It was thought better that 
the estate should not be split up but should be ^ept 

i 

intact, and that was the reason for the organization 
of the corporation. (R. 22.) The record is replete 
with testimony as to the very valuable services 
rendered the business by the decedent both while 
acting as trustee of the estate and later as president 
of the corporation. He was the leading figure and 
moving spirit in the business. (R. 22.) But for 
his activities the business would have failed. Due 
to his efforts the business prospered beautifully. 
He jmlled it back in stronger shape than it had ever 
been. (R. 23.) One witness testified (R. 24) ; 

I think the death of Brawner, who was a 
young man, was practically due overwork 
on this estate. He had some terrible stuff to 
pull, I am going to tell you. He never kuew 
what was going to happen the next minute. 
He never asked for greater compensation. 

i 

The other stockholders clearly thought decedent 
was entitled to greater compensation. (R. 23.) 

Some attempt is made to show that the past serv¬ 
ices of the decedent were rendered entirely to the 
estate and that little service was in behalf of the 
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corporation as such. But the record shows that the 
corporation was formed in 1920 (R. 20), six years 
prior to the distribution here. During this time 
decedent was the president and active head of the 
corporation, and, as pointed out above had so suc¬ 
cessfully operated the corporation that in 1926 it 
not only had a prosperous year and was able to pay 
very handsome salaries to nominal officers who gave 
none, or only a part, of their time (R. 13) but even 
after the distribution involved here it had approxi¬ 
mately $50,000 available to surplus (R. 19). De¬ 
cedent had, then, rendered able and faithful service 
to the corporation, as well as to the estate. And 
the fact that the bonus or distribution was the re¬ 
sult of formal corporate action on the part of the 
directors would indicate that it was the corpora¬ 
tion and not the estate which sought to reward 
decedent for these services. 

Compensation paid in the form of a bonus by a 
corporation to its servants for services previously 
rendered is clearly taxable income to the recipient. 
Section 213 of the 1926 Act defines gross income to 
include “ gains, profits, and income derived from 
salaries, wages, or compensation for personal serv¬ 
ice * * * of whatever kind and in whatever 

form paid.” Under this broad definition addi¬ 
tional compensation of this kind received in con¬ 
sideration of past services is taxable income in the 
year of receipt. See Noel v. Parrott (C. C. A. 4th), 
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15 F. (2d) 669, certiorari denied 273 U. S. 754; 
Holbrook v. Moore (E. D. Mo.), 293 Fed. ^64; 
Jackson v. Smietanka (N. D. Ill.), 267 Fed. 932; 
see also Kennicott v. The Supervisors, 16 Wall. 452, 
471. 

Therefore, we think the distribution taxable 
either as compensation for personal service or ^s a 
dividend. It was probably both. As a stockholder, 
decedent was only entitled to his pro rata sl}are 
of the dividend but because of his extraordinary 
services it was thought that he was entitled to ex¬ 
tra compensation (R. 23), which would account 
for the unequal distribution in his favor. Thus 
the Commissioner could have taxed the distribu¬ 
tion either as compensation for personal services 
or as a dividend. In treating it as a dividend! he 
took the course most favorable to the decedent, 
since as a dividend it was taxable only at the sur- 

i 

tax rates while as compensation for service^ it 
would have been subject to both surtax and normal 
rates. (R. 7.) We submit the Board was cleajrly 
right in affirming this action of the Commissioper. 

Appellant contends that the distribution wa$ a 
gift and therefore exempt from taxation under 
Section 213 (b) (3) of the 1926 Act which excludes 
gifts from gross income. In, this connection! it 
must be remembered that appellant is here claim¬ 
ing an exemption and it is settled that the burden 
falls upon such claimant to show affirmatively that 
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its case comes squarely within the statutory exemp¬ 
tion. Chicago Theological Seminary v. Illinois, 188 
U. S. 662; Metropolitan Street Railway Co. v. New 
York, 199 U. S. 1, 35; Botany Worsted Mills v. 
United States , 278 U. S. 282. A well-founded doubt 
is fatal to the claim. Bank of Commerce v. Ten¬ 
nessee. 161 U. S. 134. Not onlv is the claim here 
doubtful but it seems entirely clear that there was 
no gift. 

It is fundamental that there can be no gift where 
there is consideration. Noel v. Parrott, supra; Es¬ 
tate of David B. Daly, 3 B. T. A. 1042; Cora B. 
Beatty, Executrix, 7 B. T. A. 726, and see numer¬ 
ous cases cited at 28 C. J. 621. Where there is an 
element of consideration there can be no gift. The 
consideration in this case was clearly two-fold, first, 
the decedent’s relationship to the corporation as 
stockholder, and second, the past services so ably 
performed by decedent. It seems clear that the 
distribution was due either to decedent’s connection 
with the corporation as stockholder or to the highly 
satisfactory manner in which he had directed its 
affairs. But for one or the other of these con¬ 
siderations no distribution would have been made 
to him. Either of these considerations clearly 
negatives a gratuity. 

Moreover, directors of a corporation are without 
authority to give away corporate property, and for 
them to make gifts of large sums from the corpo¬ 
rate assets would amount to an illegal application of 
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corporate funds. Noel v. Parrott, supra. The dis¬ 
tribution by the directors in this case, therefore, 
raises the presumption that the distribution \^as 
not an illegal gift, which they must have kno^vn 
they had no power to make, but rather that it wfas 
either a declaration of a dividend or of additional 
compensation, either of which was well within th^ir 
power. ; 

The fact that the resolution of the directors 
termed the distribution to decedent a “gift” does 
not make it such, particularly as the resolution 
elsewhere authorized distribution “to the following 
stockholders” indicating that the distribution was 
intended to be, at least in part, a dividend. (R. l^.) 
It was not within the power of the parties to rea¬ 
der the distribution nontaxable by merely calling 
the dstribution a gift when it was legally and in 
fact not a gift. In Becker Bros. v. United States 
(C. C. A. 2d), 7 F. (2d) 3, 6-7, it was said: 

I 

The government is not bound or concluded 
either by any resolution which the corpora¬ 
tion adopts, or by its method of keeping its 
books, upon the question as to whether aiiy 
particular payment is a salary payment or I a 
division of surplus. * * * 

See also Botany Worsted Mills v. United Stated, 
278 U. S. 282, 292; Merchants’ Loan & Trust Co. % 
Smietanka, 255 U. S. 509. 
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CONCLUSION 

We submit that the distribution was taxable 
either as a dividend or as compensation for services 
previously rendered. In either event it was not a 
gift. The decision of the Board of Tax Appeals 
should be affirmed. 

;. -Respectfully submitted. 
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